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Section 163(j) Business Interest Expense Limitation Proposed Regulations 

 
Executive Summary 
 
The Treasury Department and IRS released proposed regulations on November 26, 2018 
relating to the new business interest expense limitation in section 163(j) enacted in the 2017 
tax reform legislation (referred to as the Tax Cuts and Jobs Act or TCJA).  
 
Congress enacted the business interest expense limitation (referred to hereinafter as the 
“section 163(j) limitation”) in part because it was concerned that the U.S. tax code was treating 
debt-financed investments more favorably than equity-financed investments.  
 
The new rule extensively expanded the prior interest expense limitation by making several 
changes: (i) the limitation is no longer limited to interest payments on related party debt (not 
otherwise subject to U.S. tax) and applies generally to a taxpayer’s business interest expense; 
(ii) the threshold for application of the limitation was significantly lowered and the debt-to 
equity safe-harbor ratio was eliminated; and (iii) the carryforward period for disallowed interest 
remains unlimited but excess limitation no longer may be carried forward.1  
 
The Joint Committee on Taxation estimated that this provision will raise $253 billion between 
2018 and 2027, which made it the single largest permanent revenue raiser affecting businesses 
in the TCJA.  
 
How Does New Section 163(j) Work? 
 
A taxpayer’s business interest expense deduction is now limited to the sum of: 
 

(1) The taxpayer’s business interest income;  
(2) 30 percent of the taxpayer’s adjusted taxable income (ATI) (if the taxpayer’s ATI is 

negative, then zero); plus  
(3) the total amount of the taxpayer’s floor plan financing interest expense.  

 
Business interest income only includes interest that is allocable to a trade or business. 
Investment income is not included in this calculation.  
 
To determine a taxpayer’s ATI for purposes of the 30 percent limitation, several statutory 
adjustments are made to taxable income, adding back (1) income or loss not allocable to a 
trade or business; (2) business interest and business interest income; (3) net operating loss 
deductions; (4) the amount of any deduction allowed under section 199A; and (5) for taxable 
                                                        
1 The previous version of section 163(j) was generally intended to prevent foreign corporations from reducing their 
U.S. taxable income through the use of interest payments to related parties. 
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years beginning before January 1, 2022, any depreciation, amortization, or depletion 
deductions.2   
 
Floor plan financing interest expense was added to the limitation calculation in response to 
concerns raised by auto and farm equipment dealers who often use debt to purchase their 
inventory. For this reason, floor plan financing interest expense is excluded from the business 
interest limitation, so long as the inventory is used as collateral for the debt.  
 
Small businesses with annual gross receipts of $25 million or less are not subject to the section 
163(j) interest limitation. Congress enacted this exception in recognition that small businesses 
are often reliant upon loans as their primary way to raise capital.  
 
Certain types of business are excluded from application of the section 163(j) interest limitation. 
These include businesses providing services as an employee, real property businesses, farm 
businesses, and certain regulated utility businesses.  Real property and farm businesses may 
elect out of the 163(j) interest limitation, though if they make the election they may lose 
certain capital investment expensing benefits. Regulated utility companies excluded from the 
interest limitation also do not get the benefit of 100 percent expensing.  
 
Overview of Proposed Regulations, Their Impact, and Next Steps 
 
Generally, the regulations are separated into 11 new sections, including rules for defining terms 
for purposes of section 163(j), computing the limitation, stacking the section 163(j) limitation 
with other code sections, applying the limitation to C corporations and tax-exempt entities, 
applying the limitation to partnerships, applying the limitation to controlled foreign 
corporations (CFCs), U.S. shareholders, and foreign shareholders, making an election to be an 
excepted trade or business, allocating items among excepted and non-excepted trades or 
businesses, and transitioning to the new section 163(j) limitation. 
 
Among the key, and potentially controversial, elements of the proposed regulations are: 

• The adoption of a broad definition of interest, including items not treated as interest for 
other purposes. Items treated as interest include certain swap payments, commitment 
fees, factoring income, and guaranteed payments for the use of capital (pg. 4).3 

• The section 163(j) limitation generally would apply after other provisions that defer, 
disallow or capitalize interest expense. Depreciation capitalized into inventory would 
not be added back for determining ATI (pg. 6). 

• As previewed in guidance issued by the Treasury Department in April 2018 (Notice 2018-
28), all interest income and expense of a C corporation will be treated as business 
interest income and expense (pg. 7). 

                                                        
2 See discussion below for additional adjustments made by the proposed regulations to the determination of a 
taxpayer’s ATI calculation.  
3 Page numbers in this list reference the corresponding page in this document that discuss the relevant issue. 
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• Consolidated groups, but not affiliated groups, are subject to a single section 163(j) 
interest limitation and ATI would be determined on a consolidated basis. Wholly-owned 
partnerships, however, would not be aggregated with the consolidated group (pg. 8).  

• Interest expense will not be subject to the section 163(j) limitation at the partner level if 
it is allowed to be deducted under the section 163(j) limitation at the partnership level. 
However, any such interest deductions may be subject to other limitations such as the 
investment interest limitations or the passive loss rules (pg. 10). 

• Rules addressing the legislative decision to apply section 163(j) at the partnership level, 
including an 11-step determination of a partner’s share of various “excess” items from 
the partnership (pg 11). 

• A decision to apply the section 163(j) rules to CFCs, and the provision of alternative 
complex methods to implement this decision (pg. 12). 

• Adoption of complex rules to adjust application of the section 163(j) limitation to only 
reflect effectively connected income (ECI) of foreign persons (pg. 14). 

 
Treasury also released a revenue procedure (Rev. Proc. 2018-59) providing taxpayers a safe 
harbor to qualify for the real estate business exemption from the section 163(j) limitation in 
certain infrastructure projects. This is designed to address concerns from businesses engaged in 
public-private partnerships.  
 
Although the proposed regulations provide significant clarity on several key issues, Treasury 
chose to reserve on several other important issues. For example, the proposed regulations do 
not address how the excess limitations, carryforwards, and basis adjustments apply to tiered 
partnerships and how the section 163(j) limitation interacts with the base erosion and anti-
abuse tax, also enacted in the TCJA. It will be important for taxpayers to review these reserved 
issues and provide comments where necessary.4  
 
Interestingly, these regulations were not adopted with a retroactive effective date. They are 
generally prospective in application, i.e., effective for taxable years ending after the date they 
are published as final regulations. Taxpayers may elect, however, to apply the rules 
retroactively to any taxable year beginning after December 31, 2017, but they (and any related 
parties) must do so consistently.  
 
While Treasury has indicated that they are interested in finalizing these regulations before the 
end of June 2019, the adoption of a prospective effective date means they are no longer 
required to do so to meet the requirements of section 7805(b)(2) for adoption of retroactive 
regulations. 
 
Comments must be received by Treasury within 60 days after they are published in the Federal 
Register. As of release of this summary, the regulations had not been published. A hearing has 
been scheduled for February 25, 2019.  
                                                        
4 See “Comments” section below (pg. 19) for a comprehensive list of comments requested by Treasury. 
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Deep Dive 
 
Below are key provisions in the regulations that will be of significant interest to taxpayers. This 
is not designed to be comprehensive, but to highlight what we view as critical components of 
the regulations: 
 
1.163(j)-1 Definitions 
 
This section generally provides definitions for several terms used in section 163(j) and its 
regulations. Among the key terms defined are interest, trade or business, and adjusted taxable 
income.  
 
Interest  
 
Section 163(j) does not define interest, therefore, a threshold question for Treasury was 
whether to define interest for purposes of section 163(j), and to decide the scope of such a 
definition.  
 
As stated in the preamble, Treasury considered three options with respect to the definition of 
interest that included (1) requiring taxpayers to rely on general tax principles and case law, (2) 
relying on the rules governing debt instruments and amounts treated as interest in the code, or 
(3) creating a broad definition aimed at capturing all transactions commonly understood to 
produce interest income and expense, including transactions entered into to avoid the 
application of section 163(j).  
 
Treasury opted to create a comprehensive definition of what qualifies as interest for purposes 
of section 163(j). Interest includes amounts paid, received, or accrued as compensation for the 
use or forbearance of money under the terms of an instrument or contractual arrangement 
that is treated as a debt instrument for purposes of section 1275(a) and Reg. §1.1275-1(d), and 
not treated as stock under Reg. §1.385-3. 
 
Interest for purposes of section 163(j) will also include amounts treated as interest under other 
provisions of the code. These amounts include original issue discount, qualified stated interest, 
acquisition discount, accrued market discount, and repurchase premium. For a comprehensive 
list, see Prop. Reg. §§1.163(j)-1(b)(20)(i)(A) through (P). 
 
Non-cleared swaps with significant upfront payments are treated as two separate transactions 
consisting of an on-market, level-payment swap and a loan. The time value component of the 
loan is interest.5 Treasury reserved on the appropriate treatment for cleared swaps with 
significant nonperiodic payments. 

                                                        
5 Rules governing how to determine the time value component of a swap with a significant upfront payment are 
found in Reg. §1.446-3(f)(2)(iii)(A). 
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Treasury has also identified other amounts that will be treated as interest for purposes of 
section 163(j) and its regulations: 
 

• Premium from a debt instrument;  
• Ordinary income or loss on certain debt instruments; 
• Substitute interest payments described in Reg. §1.861-2(a)(7); 
• Section 1258 gain;  
• Income, deduction, gain, or loss from a derivative, as defined in section 59A(h)(4)(A), 

that alters a taxpayer’s effective cost of borrowing; 
• Income, deduction, gain, or loss from a derivative that alters a taxpayer’s effective yield 

with respect to a debt instrument; 
• Lender commitment fees; 
• Debt issuance costs subject to Reg. §1.446-5; 
• Guaranteed payments for the use of capital under section 707(c); and 
• Factoring income, which is the amount a taxpayer collects on a factored receivable over 

the amount paid for the factored receivable (For a definition of factored receivable, see 
Prop. Reg. §1.163(j)-1(b)(20)(iii)(J)). 

 
There is also an anti-avoidance rule that treats as interest, any deductible expense or loss 
incurred in a transaction (or series of transactions) in which the taxpayer secures the use of 
funds for a period of time, so long as the expense or loss is predominantly incurred in 
consideration of the time value of money (Prop. Reg. §1.163(j)-1(b)(20)(iv)). 
 
Trade or Business  
 
The term trade or business for purposes of these regulations means a trade or business within 
the meaning of section 162. Treasury requests comments on whether another definition should 
be used for purposes of section 163(j). 
 
Certain businesses are excepted from the application of section 163(j), including an electing 
farming business,6 an electing real property business,7 certain regulated utilities,8 and 
performing services as an employee.  
 
Adjusted Taxable Income 
 
ATI means the taxable income of a taxpayer with adjustments outlined in Prop. Reg. §1.163(j)-
1(b)(1), including (1) adding back: (i) any business interest expense; (ii) any NOL deduction; (iii) 
any qualified business income deduction under section 199A; (iv) any deduction for 

                                                        
6  For a definition, see Prop. Reg. §1.163(j)-1(b)(11). 
7  For a definition, see Prop. Reg. §1.163(j)-1(b)(12). 
8  For a definition of the excepted utilities, see Prop. Reg. §1.163(j)-1(b)(13). 
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depreciation, amortization, or depletion for taxable years beginning before January 1, 2022; (v) 
any deduction for a capital loss carryover; and (vi) any deduction not allocable to a non-
excepted trade or business, and (2) subtracting any business interest income, any floor plan 
financing interest expense, and any income or gain not allocable to a non-excepted trade or 
business.  The section 250 deduction for global intangible low-taxed income (GILTI) or foreign-
derived intangible income (FDII) should be taken into account, but without regard to the 
taxable income limitation.  
 
Special rules for defining ATI are provided for real estate investment trusts (REITs) and 
regulated investment companies (RICs), partnerships, S corporations, consolidated groups, and 
CFCs, as described below. Also, rules are included to eliminate a double benefit from the sale or 
disposition of certain property subject to depreciation, amortization, or depletion before 
January 1, 2022. 
 
For purposes of determining ATI, depreciation, amortization, or depletion expense that is 
capitalized to inventory under section 263A is not a depreciation, amortization, or depletion 
deduction. (Prop. Reg. §1.163(j)-1(b)(1)(iii)).  
 
1.163(j)-2 Deduction for Business Interest Expense Limited 
 
Except as otherwise provided in the regulations, the amount allowed as a deduction for 
business interest expense cannot exceed the section 163(j) limitation. Disallowed business 
interest expense is the amount a taxpayer’s business interest expense exceeds its section 163(j) 
limitation. Disallowed business interest expense properly allocable to a non-excepted business 
is carried forward to the succeeding taxable year.  
 
The section 163(j) limitation applies to the total amount of business interest expense in a year, 
including disallowed business interest expense carryforwards. Any such carryforward does not 
directly trace to a particular obligation of the taxpayer.  Certain special rules apply to 
carryforwards for C corporations, S corporations and partnerships under other sections of the 
regulation, described below. 
 
Small Taxpayers 
 
Taxpayers with average annual gross receipts of $25 million or less (applying section 448(c)), 
tested as an average of the three years preceding the current year, are generally not subject to 
the section 163(j) limitation. This test is applied annually; a taxpayer’s status may change from 
year to year.  
 
If a taxpayer was previously subject to section 163(j) and carries forward a business interest 
expense limitation to a tax year in which the taxpayer qualifies for the small business 
exemption, the amount of the carryforward would be deductible in that year unless disallowed, 
deferred, or capitalized by another provision of the code (see Prop. Reg. §1.163(j)-2(c)(2)). 
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Taxpayers must calculate their gross receipts using the method described in section 448(c). A 
partner generally includes its share of partnership gross receipts in proportion to its distributive 
share of items of gross income, as determined under section 704. Similarly, S corporation 
shareholders generally include a pro rata share of S corporation gross receipts. Tax-exempt 
organizations generally include only gross receipts taken into account in determining their 
unrelated business taxable income. For individuals, gross receipts include all items that a 
business entity could receive. Thus, the only receipts that are excluded are those that are 
“inherently personal.” 
 
Arrangements with a principal purpose of avoiding the section 163(j) limitation through the use 
of multiple entities to avoid the gross receipts test may be disregarded.  
 
1.163(j)-3 Relationship of Business Interest Deduction Limitation to Other Provisions Affecting 
Interest 
 
Following the legislative history of the provision, the proposed regulations generally apply only 
to interest expense that could be deducted without regard to the section 163(j) limitation. 
Thus, interest expense that has been disallowed, deferred, or capitalized, or which has not yet 
been accrued, would not be taken into account for purposes of section 163(j). Interest expense 
that has been deferred is taken into account for purposes of section 163(j) in the year when the 
deferral ends.   
 
Section 163(j), however, applies before the at risk rules, passive activity loss provisions, and 
limitation on excess business losses (see Prop. Reg. §1.163(j)-3(b)(4)). For further illustration, 
see Prop. Reg. §1.163(j)-3(c).  Also, section 246A applies before section 163(j); any reduction in 
the dividends received deduction under section 246A reduces the amount of business interest 
expense for purposes of section 163(j).  
 
The regulations reserve on the interaction of the base erosion anti-abuse tax under section 59A 
and the section 163(j) limitation.  
 
1.163(j)-4 General Rules Applicable to C Corporations (including REITs, RICs and Members of 
Consolidated Groups) and Tax-exempt Corporations 
 
For purposes of section 163(j), all interest income and expense of a taxpayer that is a C 
corporation is treated as allocable to a trade or business. Additionally, solely for purposes of 
section 163(j), all items of income, gain, deduction, or loss of a C corporation are treated as 
allocable to a trade or business.  
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Investment interest paid or accrued by a partnership that is allocable to a C corporation partner 
generally is treated as interest expense allocable to a trade or business of that partner;9 a 
similar rule applies for investment income or expenses allocated by a partnership to a 
corporate partner.  
 
The characterization of a C corporation partner’s investment interest, income or expense as 
allocable to a trade or business does not affect the characterization of those items as 
investment interest, income or expense at the partnership level or to other partners (Prop. Reg. 
§1.163(j)-4(b)(3)). Investment interest expense (or income) of a partnership that is treated as 
business interest expense (or income) by the C corporation partner would not be treated as 
excess business interest expense (or excess taxable income).  
 
REITs and RICs 
 
The foregoing rules apply similarly to REITS and RICs. While REITs and RICs have a different tax 
base than C corporations because their taxable income generally does not include earnings 
distributed to shareholders, the statute does not provide a special rule for REITs and RICs. Thus,  
Treasury adopted the view that RICs and REITs are treated similarly to C corporations and their 
interest income and expense would be treated as business interest expense and business 
interest income. Also, their ATI will not be reduced by the dividends paid to shareholders 
because it would be “distortive.” (see Preamble at pg. 37-39 and Prop. Reg. §1.163(j)-4(b)(4)).  
 
Effect on a Corporation’s Earnings and Profits 
 
The disallowance and carryforward of a deduction for a C corporation’s business interest 
expense does not affect whether or when the business interest expense reduces the taxpayer’s 
E&P. This means that a corporation should reduce its E&P for disallowed interest expense 
deduction in the year it is actually paid or accrued. This reflects the approach used in the prior 
regulations under section 163(j).  
 
For RICs and REITs, the general rule applicable to corporations does not apply; E&P generally 
would be reduced in the year in which the interest expense is deductible. In the case of a 
disposition of a partnership interest by a corporate partner, such partner must increase its E&P 
by the amount of any excess business interest expense previously allocated to it that has not 
yet been treated as business interest expense. (see Prop. Reg. §1.163(j)-4(c) and Preamble at 
pg. 36-37). 
 
Special Rule for Consolidated Groups 
 

                                                        
9 This rule does not apply with respect to a C corporation partner’s allocable share of the partnership’s subpart F or 
GILTI gross income inclusion treated as investment income at the partnership level. 
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A consolidated group has a single section 163(j) limitation and intercompany obligations within 
the group are disregarded for purposes of determining a member’s current-year business 
interest expense and income and the consolidated group’s ATI. By contrast, affiliated groups 
that do not file a consolidated return would not be aggregated for purposes of applying the 
section 163(j) limitation. 
 
In the case of a consolidated group that is allowed a deduction for GILTI or FDII under section 
250 allocable to a non-excepted trade or business, the regulations provide that, for purposes of 
determining the section 163(j) limitation and ATI, the section 250 deduction should be 
determined (i) without taking into account the section 163(j) limitation, and (ii) as if there was 
no taxable income limitation in section 250(a)(2) (see Prop. Reg. §1.163(j)-4(d)(2)(iv)). 
 
Partnerships that are wholly owned by members of a consolidated group would not be 
aggregated with the consolidated group for purposes of applying the section 163(j) limitation 
(see Preamble at pg. 40). An intercompany transfer of a partnership interest that does not 
result in the termination of the partnership is treated as a disposition for purposes of the basis 
adjustment rule in section 163(j)(4)(B)(iii)(II).  For additional rules relating to partnership 
transactions within a consolidated group, see Prop. Reg. §1.163(j)-4(d)(4) and Preamble at pg. 
42. 
 
1.163(j)-5 General Rules Governing Disallowed Business Interest Expense Carryforwards for C 
Corporations 
 
Generally, a C corporation that is not a member of a consolidated group must deduct current-
year business interest expense before disallowed business interest expense carryforwards from 
a prior year may be deducted. Disallowed business interest expense carryforwards are then 
deducted in the order they arose, beginning with the earliest tax year. S corporations and 
consolidated groups are treated similarly.  
 
Treasury cites several reasons for arriving at this conclusion, such as it conforms to the annual 
accounting approach of section 163(j), it allows taxpayers to use their section 382 limitations on 
NOLs (or other tax items) rather than disallowed interest expense carryforwards, and it helps 
corporations track their disallowed business interest expense by year for purposes of the NOL 
carryover and SRLY limitation rules in the event it joins a consolidated group. For a thorough 
explanation, see Preamble at pg. 45-47. 
 
Consolidated Groups 
 
The regulations also outline rules regarding which member’s business interest expense would 
be deducted by the consolidated group in the current tax year. If the section 163(j) limitation 
exceeds the aggregate amount of business interest expense of the group, then each member 
may deduct the full amount of business interest expense (subject to other applicable 
limitations). However, if the aggregate amount of business interest expense exceeds the 
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section 163(j) limitation, an ordering rule would apply to determine which members of the 
group have allowable business interest expense for the year (see Prop. Reg. §1.163(j)-
5(b)(3)(ii)(C)(1)(ii) and Preamble at pg. 47). The foregoing rules are intended to “roughly mirror” 
the rules for absorption of consolidated net operating losses. 
 
If a corporation ceases to be a member of a consolidated group, the amount of its business 
interest expense, including carryforwards, would be carried forward to the corporation’s first 
separate return year.  
 
The regulations provide several rules for limitations applicable to consolidated groups acquiring 
corporations with disallowed business interest expense carryforwards. First, limits similar to 
those applicable to NOLs under Reg. §§1.381(c)(1)-1 and -(2) would limit the ability of the 
acquiring corporation to use disallowed business interest carryforwards in the first taxable year 
ending after the acquisition date. Second, rules similar to the SRLY limitation rules outlined in 
Reg. §1.1502-21(c) would apply to restrict the use of disallowed business interest 
carryforwards, except that this limitation would be determined annually and any unused 
section 163(j) SRLY limitation could not be carried forward. Finally, the section 382 loss 
limitation rules apply to disallowed business interest carryforwards, and an overlap rule (similar 
to Reg. §1.1502-21(g)) is provided to prevent both the section 382 limitation and the SRLY 
limitation from applying with respect to such carryforwards (see Prop. Reg. §§1.163(j)-5(c),(d) 
and (e) and Preamble at pg. 51-54).  
 
1.163(j)-6 Application of the Business Interest Deduction Limitation to Partnerships and 
Subchapter S Corporations 
 
Section 163(j)(4) requires the interest expense limitation to be applied at the partnership level. 
Similar rules apply to S corporations. Business interest expense deductions allowed under 
section 163(j), as determined at the partnership level, are taken into account in determining the 
non-separately stated taxable income or loss of the partnership. To the extent that a 
partnership’s business interest expense is deductible, the expense loses its character as 
business interest expense at the partner’s level for purposes of the partner’s section 163(j) 
calculation (see Prop. Reg. §1.163(j)-6(c)). For other purposes of the Code, however, business 
interest expense and excess business interest expense (in the case of partnerships) would 
retain their character as business interest expense at the partner and S corporation shareholder 
level (see id.). Business interest expense also retains its character as passive or non-passive for 
purposes of section 469. 
 
Treasury did not address several issues but indicated it intends to do so in the future. One issue 
is how to treat business interest income and expense with respect to lending transactions 
between a partnership and its owner. Treasury also intends to address the treatment of excess 
business interest expense, how to take into account carryforwards and how and when an 
upper-tier partner’s basis should be adjusted, in the case of tiered partnerships. For a complete 
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discussion of the partnership issues Treasury intends to address in future guidance, see 
Preamble at pg. 56-57.  
 
Adjusted Taxable Income for Partnerships and Partners 
 
For purposes of computing the partnership’s ATI, the taxable income of the partnership is 
determined under section 703(a). The partnership takes into account adjustments made 
pursuant to section 734(b) in determining its ATI, but the partnership does not take into 
account partner basis adjustments under section 743, built-in loss amounts and remedial 
allocations. Instead, each of these items is taken into account by the partner in determining the 
partner’s ATI. For an explanation of other approaches considered by Treasury, see Preamble at 
pg. 57. 
 
The ATI of a partner in a partnership is generally determined without regard to the partner’s 
distributive share of any items of income, gain, deduction, or loss. The partner’s ATI is also 
increased by its share of the partnership’s excess taxable income (Prop. Reg. §1.163(j)-6(e)). As 
discussed above, partner basis adjustments, built-in losses and remedial allocations are taken 
into account as though they were derived directly by the partner in determining the partner’s 
ATI for purposes of the section 163(j) limitation. Also, gain or loss on the disposition of certain 
partnership interests  (to the extent not attributable to excepted trade or businesses) will be 
included in a partner’s ATI.  
 
Special Rules for Partnerships Allocation of Business Interest Expense Among Partners 
 
The proposed regulations allow partnerships to rely on current allocations of items of income, 
gain, loss, or deduction. The proposed regulations, however, provide special rules for 
determining each partner’s amount of deductible business interest expense and amount of 
section 163(j) excess items.  
 
Generally, Prop. Reg. §1.163(j)-6(f)(2)(i) requires a partnership to calculate its section 163(j) 
deduction under the general rule in Prop. Reg. §1.163(j)-2(b); this is the entity level calculation 
described in the statute. This partnership-level calculation provides the partnership with its 
total amount of deductible business interest expense, excess business interest income, excess 
taxable income, and excess business interest expense.  
 
Prop. Reg. §§1.163(j)-6(f)(2)(ii) through (xi) provide additional steps to determine the 
allocations a partnership must make of its deductible interest expense and each section 163(j) 
excess item to its partners. In total, there are 11 steps. At the conclusion of the 11-step process, 
the total amount of deductible business interest expense and section 163(j) excess items 
allocated to each partner will equal the partnership’s total amount of deductible business 
interest expense and section 163(j) items.   
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Relying on the entity concept of partnership taxation, Treasury says a partnership may not have 
both excess business interest income and disallowed business interest expense. For 
illustrations, see Preamble at pg. 68 and Prop. Reg. §§1.163(j)-6(o) Example 11 through Example 
15.  
 
Business Interest Expense Carryforwards 
 
If a partnership has excess business interest expense, such excess will not be carried forward by 
the partnership. Instead, the excess will be allocated to the partners in accordance with Prop. 
Reg. §1.163(j)-6(f). Partners may use excess business interest income allocated to them in a 
given year to offset prior year excess business interest expenses from the same partnership 
(see Prop. Reg. §§1.163(j)-6(g)(3)). For a discussion of the various options Treasury considered 
on this rule, see the Preamble at pg. 76. 
 
Basis and Capital Account Adjustments for Excess Business Interest Expense 
 
A partner must reduce its adjusted basis in the partnership (but not below zero) by the amount 
of excess business interest expense allocated to the partner. Further rules for how to treat 
negative section 163(j) expenses are provided in Prop. Reg. §1.163(j)-6(h)(2). 
 
If a partner disposes of all or substantially all of its partnership interest, the adjusted basis of 
the partnership interest is increased immediately before the disposition by the amount of the 
excess business interest expense (Prop. Reg. §1.163(j)-6(h)(3)). Disposition of less than 
substantially all of an interest will not cause a basis adjustment. These rules are similar to the 
rules under section 469 relating to suspended passive activity loss deductions. For a discussion 
of the various options Treasury considered on this rule, see the Preamble at pg. 82. 
 
Investment Items 
 
Items treated as investment interest income or expense are allocated to each partner in 
accordance with section 704(b) and its regulations, and the effect of the allocation is 
determined at the partner-level. Thus, investment interest would not be subject to the section 
163(j) limitation at the partnership level, even if allocated to a corporate partner.  Also, the 
section 163(d) limitation or passive activity loss rules may still apply with respect to certain 
owners of passthrough entities, even after applying the section 163(j) limitation at the 
partnership level.   
 
1.163(j)-7 Application of the Business Interest Deduction Limitation to Foreign Corporations 
and United States Shareholders 
 
The general rule of section 163(j) applies to determine the deductibility of a CFC’s business 
interest expense. Therefore, a CFC must apply section 163(j) to determine the extent to which 
business interest is deductible for purposes of computing subpart F income, tested income for 
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purposes of determining GILTI, and income effectively connected with a U.S. trade or business 
(ECI). For purposes of computing subpart F income and tested income, the CFC must be an 
applicable CFC (or a partnership with at least one partner that is an applicable CFC).  An 
applicable CFC is a CFC with at least one US shareholder owning, within the meaning of section 
958(a), stock of the CFC (Prop. Reg. §§1.163(j)-7(b)(2), (f)(2)). 
 
Computation of Business Interest Expense  
 
Generally, a CFC will calculate on an entity-by-entity basis its deductible portion of interest 
expense using the rules of section 163(j). Treasury observed that this approach could result in 
potentially inappropriate and distortive results in the context of intercompany loan. To avoid 
such results, the regulations allow a CFC group to make an election to apply an alternative 
method for determining business interest expense. 
 
Under the alternative method, the portion of the CFC group member’s business interest 
expense subject to the general rule of section 163(j) is equal to the amount of the CFC group 
member’s allocable share of the CFC group’s net business interest expense. The business 
interest expense under the alternative method is calculated without considering the amount of 
business interest income or the taxpayer’s floor plan financing interest expense (because such 
amounts are taken into account in determining the CFC group’s net business interest expense).  
 
If one or more CFC group members own more than 80 percent of the interests in the capital or 
profits in a partnership, then the partnership is treated as a CFC group member. This rule does 
not apply if the partnership is engaged in a U.S. trade or business (Prop. Reg. §1.163(j)-7(b)(4)).  
 
If one or more electing CFC group members conducts a financial services business, the 
alternative method would be applied separately to the financial services subgroup members.   
 
CFC Group Election 
 
A CFC group’s election to use the alternative approach of calculating its business interest 
expense is not effective unless all CFC group members make the election. New entrants to the 
CFC group must make the CFC group election. The election is made by applying the alternative 
approach of calculating the business interest expense. CFC group elections are irrevocable. 
(Prop. Reg. §1.163(j)-7(b)(5)). 
 
Computation of Adjusted Taxable Income for a CFC 
 
For purposes of determining a CFC’s ATI, taxpayers must apply the principles of reg. section 
1.952-2, and section 882 for CFCs with ECI. Dividends received by a CFC from a related person is 
subtracted from the CFC’s ATI because the dividend is part of the distributing corporation’s ATI.  
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If a CFC group election has been made, then upper-tier CFC group members will take into 
account a proportionate share of the excess ATI (or CFC excess taxable income) of each lower-
tier member in which it directly owns stock, which can be used to increase the section 163(j) 
limitation of upper-tier CFC group members. For purposes of computing ATI among CFC group 
members, taxpayers should begin with the lowest-tier member and continue up the chain of 
ownership (Prop. Reg. §1.163(j)-7(c)). 
 
Computation of Adjusted Taxable Income of a U.S. Shareholder 
 
For purposes of computing a U.S. shareholder’s ATI under section 163(j), the taxpayer excludes 
from its ATI amounts included in gross income under sections 78, 951(a), and 951A(a) that are 
properly allocable to a non-excepted trade or business.  The amount excluded is net of the 
deduction allowed under section 250(a)(1) for the section 951A(a) inclusion and related section 
78 gross-up, computed without regard to the taxable income limitation of section 250(a)(2).  
 
If the U.S. shareholder owns directly or indirectly stock of one or more CFC group members of a 
group that has made an election to use the alternative method, the US shareholder’s ATI 
includes the sum of the amounts of eligible CFC group ETI of the highest-tier members, but the 
amount added may not exceed the amount of CFC group inclusions. Eligible CFC group ETI is the 
product of (i) the highest-tier member’s tiered up ETI; (ii) the highest-tier member’s ETI ratio; 
and (iii) the percentage, by value, of stock of the highest-tier member owned directly or 
indirectly by the US shareholder. CFC group inclusions are the amounts of the inclusions under 
sections 951(a) and 951A(a) (net of the related section 250(a)(1) deduction) with respect to CFC 
group members (Prop. Reg. §§1.163(j)-7(d)(2)(ii) and (iii)). 
 
1.163(j)-8 Application of the Business Interest Deduction Limitation to Foreign Persons with 
Effectively Connected Income 
 
This portion of the regulations modifies the calculations for purposes of section 163(j) for non-
U.S. persons to take into account only amounts of income and expense that are properly 
allocable to ECI. For example, ATI is the taxpayer’s ECI for the taxable year adjusted for items 
described in Prop. Reg. §1.163(j)-1(b)(1)(i)-(iv) that are taken into account in determining ECI, 
and only business interest expense that is allocable to ECI is subject to the section 163(j) 
limitation. 
 
For partners that are nonresident alien individuals or non-CFC foreign corporations, excess 
taxable income, excess business interest expense, and excess business interest income of the 
partnership is taken into account for purposes of the section 163(j) limitation only to the extent 
such foreign person has ECI from the partnership. For example, the amount of excess taxable 
income and excess business interest expense that can be used by the partner is determined by 
multiplying the amount of the excess taxable income or excess business interest allocated 
under Prop. Reg. §1.163(j)-6 by a ratio equal to the ATI of the partnership attributable to ECI 
over the ATI as determined under -6 of these regulations (see Prop. Reg. §1.163(j)-8(c)).  
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There are also rules coordinating section 163(j) and Reg. §1.882-5, which provides rules for 
determining the amount of a foreign corporation’s interest expense allocable to ECI (see Prop. 
Reg. §1.163(j)-8(e)).   The ordering rule requires a foreign corporation with ECI to determine its 
business interest expense allocable to ECI under reg. section 1.882-5 before applying the 
section 163(j) limitation. A CFC, however, must first apply the general rules of section 163(j) 
before applying the rules under Reg. §1.882-5. 
 
1.163(j)-9 Elections for Excepted Trades or Businesses; Safe Harbor for Certain REITs 
 
This section provides the rules and procedures for making an election under section 163(j)(7)(B) 
and (C) to be excepted from the section 163(j) limitation as an electing real property trade or 
business or an electing farming trade or business. An anti-abuse rule prevents a real property 
trade or business from making an election to be an excepted business if it leases at least 80% of 
the value of its real property to another business that is 50% [or more] commonly controlled.10 
This rule does not apply to qualified lodging facilities or qualified healthcare properties as 
defined in section 856. 
 
The election under this section must be made with respect to each eligible trade or business 
and applies only to the trades or businesses for which the election is made. Elections are 
applicable to the year they were made and are irrevocable once made. A taxpayer must file an 
election statement with its timely filed income tax return (including extensions); the taxpayer 
may make elections for multiple businesses on a single election statement. A partnership may 
make the election on its partnership tax return. 
 
An election statement must include the taxpayer’s name, address, and SSN or EIN, as well as a 
description of each of the taxpayer’s electing trades or businesses and the principal business 
activity codes for such trades or businesses. 
 
The election will terminate if the taxpayer ceases to engage in the electing trade or business. 
For this purpose, a taxpayer ceases to engage in an electing trade or business if (i) it sells or 
transfers substantially all of the assets of the electing trade or business to an unrelated acquirer 
in a taxable asset transfer, or (ii) the taxpayer terminates its existence for tax purposes or 
ceases operation of the trade or business, except to the extent that such termination or 
cessation is due to the transfer of the trade or business to a related party or in a transaction 
that is not a taxable asset transfer (see Prop. Reg. §1.163(j)-9(d)). 
 

                                                        
10 Both the Preamble at pg. 114 and Prop. Reg. §1.163(j)-9(h) define common control for purposes of the anti-
avoidance rule as two trades or businesses in which “50 percent of the direct or indirect ownership” of both 
businesses are held by related parties within the meaning of sections 267(b) and 707(b). While it is likely safe to 
assume that Treasury meant the rule to apply to “50 percent or more” commonly controlled businesses, it is not 
expressly written that way in the proposed regulations.  
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In the case of a sale or transfer of assets described in (i) above, an anti-abuse rule provides a 
terminated election will be reinstated if within 60 months of the election’s termination the 
taxpayer or a related party reacquires substantially all of the assets (or substantially similar 
assets) used in the electing business and resumes conduct of the trade or business.  
 
The regulations provide a safe harbor allowing for a REIT to elect to be a real property trade or 
business for all or part of its assets if it holds real property, interests in partnerships holding real 
property, or shares in other REITs holding real property (see Prop. Reg. §1.163(j)-9(g)). Under 
the safe harbor, if 10 percent or less of the value of the REIT’s total assets is from real property 
financing assets11 at the end of the year, then the REIT may treat all the assets as assets of an 
electing real property trade or business. However, if more than 10% of the REIT’s total asset 
value is attributable to real property financing assets, the REIT would be required to allocate 
(generally under rules set forth in Prop. Reg. §1.163(j)-10 described below) interest expense, 
interest income, and other items of income and expense between the electing real property 
trade or business and the non-excepted business. A REIT may treat assets of a partnership that 
meet the definition of real property under Reg. §1.856-10 as assets of an excepted trade or 
business. 
 
1.163(j)-10 Allocation of Interest Expense, Interest Income, and Other Items of Expense and 
Gross Income to an Excepted Trade or Business 
 
Section 163(j)(7)(A) allows certain “excepted trades or businesses” to not be subject to the 
section 163(j) limitation. Thus, the taxpayer’s items of income, gain, deduction or loss that are 
properly allocable to excepted trades or businesses are excluded from the calculation of the 
section 163(j) limitation.   
 
The types of businesses eligible to be excepted are the business of performing services as an 
employee, an electing real property business, an electing farming business, and certain 
regulated utilities. Taxpayers may be engaged in excepted trades or businesses and non-
excepted trades or businesses. This portion of the regulations addresses how taxpayers 
properly allocate items of income and expense to the two types of businesses. These rules are 
only applicable after the taxpayer determines whether the interest expense and other items 
are properly allocable to a trade or business (e.g., whether interest expense is investment 
interest subject to the section 163(d) limitation).  
 
For purposes of making allocations under this section, a taxpayer’s activities are not treated as 
a trade or business if those activities do not involve the provision of services or product to a 
person other than the taxpayer.  
 
Allocation of Items Other Than Business Interest 
 

                                                        
11 For a definition, see Prop. Reg. §1.163(j)-9(g)(6). 
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In general, a taxpayer allocates its gross income, other than dividends and interest income, to 
the trade or business that generated the gross income.  
 
With respect to dividends that is not investment income, if a taxpayer owns at least 80 percent 
of the stock of a corporation or CFC (by vote and value), a look-through rule generally applies. 
Under this approach, the dividend is treated by the recipient as allocable to excepted or non-
excepted trades or businesses based on the relative amounts of the payor corporation’s 
adjusted basis in the assets used the businesses. If at least 90 percent of the payor 
corporation’s adjusted basis in its assets is allocable to either excepted or non-excepted trades 
or businesses, then all of the dividend income from the payor corporation is treated as 
allocable to such business. 
 
If the look-through rule is inapplicable to the taxpayer, then the taxpayer must treat any 
dividend that is not investment income as allocable to a non-excepted trade or business. 
 
 
 
If an S corporation shareholder looks through to the S corporation’s basis in its assets for 
purposes of the basis allocation rules in Prop. Reg. §1.163(j)-10(c), the shareholder is also 
required to look through to the S corporation’s basis in its assets for purposes of characterizing 
any dividends received from the S corporation.  
 
If a taxpayer disposes of stock in a non-consolidated C corporation and if the taxpayer looks 
through to the basis of the corporation’s assets for purposes of the basis allocation rules in 
Prop. Reg. §1.163(j)-10(c), then the taxpayer allocates the gain or loss based on the relative 
amounts of the corporation’s adjusted basis in the assets. If the taxpayer does not look 
through, then it treats the gain or loss as allocable to a non-excepted trade or business.  
 
If a taxpayer recognizes gain or loss on the sale of a partnership interest or S corporation that 
owns non-excepted assets and excepted assets (and/or investment assets), then the taxpayer 
must apply Prop. Reg. §§1.163(j)-10(c)(5)(ii)(A), (B)(3).  
 
Allocating Interest Expense and Income Properly Allocable to a Trade or Business 
 
The amount of a taxpayer’s business interest expense and business interest income is allocated 
to the taxpayer’s excepted or non-excepted trades or businesses for purposes of section 163(j) 
based on the relative amounts of the taxpayer’s adjusted basis in the assets used in such 
excepted or non-excepted trades or businesses. A taxpayer would determine its adjusted basis 
in its assets on a quarterly basis for this purpose. If 90 percent or more of the taxpayer’s basis in 
its assets is allocable to either excepted or non-excepted businesses, then all of the taxpayer’s 
interest expense and interest income for that year is properly allocable to either the excepted 
or non-excepted business respectively (see Prop. Reg. §1.163(j)-10(c)).  
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Special rules are available for determining the appropriate adjusted basis to allocate if a single 
asset is used in both an excepted trade or business and non-excepted trade or business (Prop. 
Reg. §1.163(j)-10(c)(3)).  
 
Disallowed business interest expense carryforwards, which were allocable to non-excepted 
businesses, are not reallocated between non-excepted and excepted trades or businesses in a 
succeeding year (see Prop. Reg. §1.163(j)-10(c)(4)).  
 
For rules determining how to calculate the adjusted basis of assets used in a trade or business 
for purposes of making the allocations under this section of the regulations, including special 
look-through rules relating to partnership interests, S corporation interests and certain 80 
percent ownership interests in non-consolidated C corporations and CFCs, see Prop. Reg. 
§1.163(j)-10(c)(5) and Preamble at pg. 124. 
 
For a discussion on approaches that Treasury considered as alternatives to use of asset basis for 
determining allocations (e.g., tracing use of debt proceeds to specific businesses or allocation 
based on asset fair market value), see Preamble at pg. 130.  
 
Allocation for Consolidated Groups 
 
All members of a consolidated group are treated as one corporation, with intercompany 
transactions and obligations disregarded for purposes of making these allocations. Excepted 
and non-excepted businesses are determined at the trade or business level, not at the entity 
level.  
 
Treasury rejected requiring consolidated groups to take into account intercompany obligations 
between excepted and non-excepted businesses, because this approach would have disparate 
results for groups where each member conducts a single trade or business and those groups in 
which members engage in multiple businesses (see Prop. Reg. §1.163(j)-10(a)(4)(ii) and 
Preamble at pg. 117).  
 
An identical percentage of interest expense paid by each member of the group will be treated 
as allocable to excepted trades or businesses, regardless of whether any particular member 
actually engaged in excepted trades or businesses.  
 
Direct Allocations 
 
There are several instances where the regulations require taxpayers to directly allocate interest 
expense, rather than allocate based on adjusted basis. For example, a taxpayer with qualified 
nonrecourse indebtedness would be required to directly allocate interest expense from the 
debt to the taxpayer’s assets, as provided in Reg. §1.861-10T(b) (see Prop. Reg. §1.163(j)-
10(d)(1)). 
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Additionally, a taxpayer engaged in banking, insurance, financing, or a similar business that 
derives active financing income must directly allocate interest expense and interest income 
from that business to the taxpayer’s assets used in that business.  
 
Taxpayers would be required to adjust their asset basis to reflect assets to which interest 
expense is directly allocated. 
 
Excepted and Non-Excepted Utility Trades or Businesses 
 
Certain regulated utility businesses are not subject to the section 163(j) limitation if they meet 
the requirements of section 163(j)(7). 
 
For utility businesses that have assets engaged in both excepted and non-excepted businesses, 
the allocation of asset basis is determined based on the relative output of each asset (See 
Preamble at pg. 123). Under a de minimis rule, if more than 90 percent of the trade or 
business’s output is sold at rates meeting the exception for regulated utilities, the entire trade 
or business would be excepted.   
 
1.163(j)-11 Transition Rules 
 
The regulations provide transition rules for a variety of scenarios, including for when a 
corporation joins a consolidated group that is not yet covered by the new section 163(j) rules, 
but the acquired corporation has been covered and has a limitation (see Prop. Reg. §1.163(j)-
11(a)).  
 
Rules are also provided for taxpayers carrying forward disallowed interest deductions from the 
old section 163(j). Among the rules is how to allocate disallowed interest expense among an 
affiliated group that is no longer treated as a single taxpayer for purposes of the new section 
163(j) limitation. 
 
Revenue Procedure 2018-59 
 
Simultaneous to release of the proposed regulations, Treasury and the IRS released a revenue 
procedure (Rev. Proc. 2018-59) providing a safe harbor for certain infrastructure projects 
between private persons and government entities that allows the taxpayer to treat businesses 
conducted in connection with those projects as eligible for the real property business election 
under section 163(j)(7)(B). Taxpayers eligible for the safe harbor may avoid being subject to the 
section 163(j) limitation.  
 
Taxpayers engaged in public-private partnership infrastructure projects expressed concern that 
certain infrastructure arrangements that contractually required the private entity to provide 
services with respect to the core infrastructure property are not considered real estate 
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businesses for purposes of section 469. For purposes of section 163(j), the term real property 
trade or business means a trade or business described in section 469(c)(7)(C).  
 
Comments Requested 
 
The following is a comprehensive list of comments requested by Treasury organized by their 
section in the regulations (all page numbers reference the Preamble of the proposed 
regulations). 
 
1.163(j)-1 

• Ordering rules when applying section 163(j) in coordination with all other provisions of 
the code (pg. 15) 

• Methodology for computing ATI and any adjustments (pg. 15) 
• What types of fees, in addition to commitment fees paid in connection with a lending 

transaction, should be treated as interest for purposes of section 163(j) (pg. 17) 
• Whether additional guidance is needed regarding amounts closely related to interest 

and that affect the economic yield or cost of funds (pg. 18) 
• Additional types of income and expense that should be treated as interest for purposes 

of section 163(j) (pg. 18) 
• The proper treatment of cleared swaps (pg. 19) 
• Whether another interest definition would be more appropriate and, if so, what 

definition would be more appropriate (pg. 22) 
• Whether another definition of trade or business would be preferable or appropriate 

for purposes of section 163(j) (pg. 23) 
1.163(j)-2 

• Whether additional guidance is needed in the case of any other exempt organizations 
with respect to the application of the gross receipts test for purposes of section 163(j) 
(pg. 29) 

• With regard to rules relating to partner and S corporation shareholders share of gross 
income for purposes of section 163(j), whether the approach in the regulations works 
and whether other approaches should be considered (pg. 29) 

• The scope of inherently personal items (pg. 30) 
1.163(j)-3 

• The interaction of section 163(j) and rules addressing income from discharge of 
indebtedness under section 108 (pg. 31) 

1.163(j)-4 
• Whether additional rules are needed for entities generally taxed as C corporations, 

including cooperatives and publicly traded partnerships (pg. 35) 
• Whether an intercompany transfer of a partnership interest in a nonrecognition 

transaction should constitute a disposition for purposes of section 163(j)(4)(B)(iii)(II) and 
how reg. section 1.1502-13(c) would apply (pg. 43) 
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• Treatment of transfers of partnership interests that result in the termination of the 
partnership (pg. 43) 

• Whether additional rules are needed to prevent loss duplication upon the disposition of 
stock of a member holding partnership interests (pg. 43-44) 

1.163(j)-5 
• On the rules for consolidated group disallowed business interest expense carryforward, 

including comments on whether they should be revised to incorporate additional 
language and principles from the CNOL allocation rules in reg. section 1.1502-21 (pg. 50) 

• Whether section 381(c)(20) and prop. Treas. reg. 1.163(j)-5(c) and 1.381(c)(20)-1 should 
apply to excess business interest interest expense allocated to a corporate partner (pg. 
51) 

• On the SRLY rules and whether a member’s SRLY-limited disallowed business interest 
expense carryforwards should cease to be subject to a SRLY limitation in years in which 
the member’s stand-alone section 163(j) limitation exceeds the consolidated group’s 
section 163(j) limitation (pg. 53) 

1.163(j)-6 
• On potential rules for self-charged lending transactions between partnerships and 

partners (pg. 56) 
• Whether in a tiered partnership carryforwards should be allocated through upper-tier 

partnerships (pg. 56) 
• Regarding how and when an upper-tier partner’s basis should be adjusted when a 

lower-tier partnership is subject to a section 163(j) limitation (pg. 57) 
• On the effect of partnership mergers and acquisitions on section 163(j) items (pg. 57) 
• On the impact of partner-level adjustments on a partnership’s ATI, particularly as it 

relates to publicly traded partnerships (pg. 60) 
• Whether a tracing rule would be appropriate for determining the amount allocable to a 

non-excepted trade or business in a sale of partnership assets (pg. 62) 
• On other methods to allocate deductible business interest expense, excess taxable 

income, and excess business interest expense in a manner that permits partners that 
bear the taxable income supporting the deductible interest expense to be allocated a 
disproportionate share of deductible business interest expense and excess taxable 
income (pg. 75) 

• Regarding the fungibility of publicly traded partnership interests with respect to 
allocation of section 163(j) items among partners (pg. 75) 

• On the approach taken to reconcile limitations in both sections 163(j) and 704(b) (pg. 
80) 

• On how to best address section 163(j) items when a taxpayer partially disposes of a 
partnership interest (pg. 82) 

• Regarding the treatment of disallowed business interest expense carryforwards as an 
attribute of an S corporation, subject to section 382 limitations, as opposed to 
shareholders (pg. 89) 



© Capitol Tax Partners, LLP 22 

• On the alternative approach for determining S corporation excess business income and 
excess business interest expense and the authority for using such approach (pg. 90) 

• Regarding the interaction of section 382 and 163(j) for purposes of S corporations (pg. 
90) 

1.163(j)-7 
• Whether it is appropriate to provide additional modifications to the application of 

section 163(j) to CFCs and whether there are particular circumstances in which it may be 
appropriate to exempt a CFC from the application of section 163(j) (pg. 92) 

• On the application of reg. section 1.952-2 for purposes of determining a CFC’s taxable 
income (pg. 99) 

1.163(j)-8 
• No comments expressly requested 

1.163(j)-9 
• Whether the information required in the excepted business election statement is 

sufficient, or whether additional information should be required to reduce audit 
controversy (pg. 110) 

• On the method by which certain taxpayers can make the election under section 
163(j)(7)(B) or (C), and the types of transactions in which the election should terminate 
(pg. 111) 

• Whether the list of real property financing assets in the proposed regulations includes 
all direct and indirect investments that REITs make to finance real property (pg. 112) 

• Whether there should be exceptions to the anti-abuse rule for an electing excepted real 
property trade or business (pg. 114) 

1.163(j)-10 
• Whether additional guidance is needed regarding the allocation of income and expenses 

of a tax-exempt organization subject to tax under section 511 to an excepted trade or 
business (pg. 116) 

• Regarding the method of allocating items of income other than dividends and interest to 
an excepted trade or business (pg. 118) 

• On the rule that presumes a dividend is attributable to a non-excepted trade or business 
if the dividend look-through rule is inapplicable to the taxpayer (pg. 119-120) 

• On the method of allocating expenses other than interest expense, including whether 
this proposed rule should incorporate any of the special allocation rules in reg. section 
1.861-8(e) (pg. 121) 

• On the frequency of asset basis determination for purposes of prop. Treas. reg. 1.163(j)-
10(c) (pg. 121) 

• Whether the application of the de minimis rule, which is that if 90 percent of assets are 
attributable to either an excepted or non-excepted business, then the entire business is 
treated as such, should be elective (pg. 122) 

• On the methods of allocating basis in an asset used in more than one trade or business 
(pg. 123) 
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• On the allocation method for excepted and non-excepted regulated utility businesses, 
and whether another method would more accurately reflect the extent to which a trade 
or business is an excepted utility business (pg. 123) 

• Whether the de minimis rule for regulated and non-regulated utility businesses should 
use another percentage threshold (pg. 124) 

• On the rules regarding asset basis in depreciable property, including whether taxpayers 
should be able to use other methods of depreciation (pg. 124-125) 

• Regarding the approach to allocating basis to land and inherently permanent structures, 
including whether the rule should be elective (pg. 125) 

• On the rule for allowing basis to be considered for assets that have been acquired or 
under development but not yet used in a trade or business (pg. 125-126) 

• On the proposed look-through rules, including whether further adjustments should be 
made to the taxpayer’s basis in its partnership interest or corporate stock and whether 
the minimum ownership threshold for nonconsolidated domestic C corporations and 
CFCs should be modified (pg. 127) 

• Regarding the rule disregarding customer receivables and cash and cash equivalents for 
purposes of asset allocation to excepted and non-excepted businesses (pg. 128) 

• On the rule governing taxpayers who have made section elections under sections 336, 
338, or 754 (pg. 128) 

• On the asset basis allocation reporting requirements and whether the consequences for 
failing to satisfy the requirements are appropriate (pg. 129) 

• On how the allocation rules should apply to disallowed disqualified interest (pg. 129) 
• Generally, whether other measures than asset basis, such as gross income, should be 

used to allocate interest expense and interest income between excepted and non-
excepted trades or businesses (pg. 133) 

• Whether additional special rules are needed, for example, for financial institutions that 
are marked to market for purposes of section 475 (pg. 133) 

• Whether direct allocation should be required in other circumstances than what is 
already required (pg. 134) 

• Whether taxpayers should be allowed to elect to treat all interest expense and interest 
income as allocable to non-excepted trades or businesses (pg. 134) 

1.163(j)-11 
• No comments expressly requested 

1.469-9(b) 
• Whether further clarification is needed for the definitions of the terms in section 

469(c)(7)(C) (pg. 145) 
1.1502-91 through 1.1502-99 

• Regarding the coordination rule of reg. section 1.1502-98(b), including whether 
additional examples should be added to clarify the application of the rule (pg. 147) 

 
 


