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1.199A-1 Operational Rules 
 
Relevant Definitions: 
 

(1) Individual - the term individual throughout the proposed regulations refer to an 
individual, trust, estate, or other person eligible to claim the Section 199A deduction;  

(2) Relevant passthrough entity (RPE) - the term RPE refers to passthrough entities that 
directly operate the trade or business or pass through the trade or business’ items of 
income, gain, loss, or deduction from lower tier RPEs to the individual;   

(3) Qualified business income (QBI) - QBI is the net amount of qualified items of income, 
gain, deduction, and loss with respect to any trade or business; 

(4) Trade or business – the term trade or business has the same meaning as under section 
162(a), except that (i) it does not include the trade or business of performing services as 
an employee, and (ii) rental or licensing of tangible or intangible property to a related 
trade or business is treated as a trade or business if the rental or licensing and the other 
trade or business are commonly controlled under prop. reg. section 1.199A-4(b)(1)(i).  

(5) Threshold amount – the term threshold amount means, for any taxable year beginning 
before 2019, $157,500 ($315,000 in the case of a taxpayer filing a joint return). For any 
taxable year beginning after 2018, the threshold amount is indexed for inflation. 

 
Computation for those individuals under the threshold amount  
 
An individual with income below the threshold amount is not subject to the specified service 
trade or business (SSTB), W-2, or unadjusted basis limitations (described below). 
 
Such an individual with income attributable to one or more domestic trades or businesses is 
eligible for a deduction equal to the lesser of: 

(i) 20 percent of QBI from all the individual’s trades or businesses (including from an SSTB 
and his or her share of QBI from trades or businesses conducted by RPEs) plus 20 
percent of the individual’s combined qualified REIT dividends and qualified PTP 
income, or 

(ii) 20 percent of the individual’s taxable income (after subtracting net capital gains income) 
for the year. 

 
If an individual has net QBI for a taxable year less than zero, those losses are carried forward and 
offset against QBI in the following year. This does impact the availability of such losses for 
other purposes. Qualified REIT dividends and qualified PTP losses are calculated independently 
and have no effect on the amount of QBI for the year.  Rather, if the taxpayer has overall losses 
attributable to combined qualified REIT dividends and qualified PTP income, such losses are 
carried forward and used to offset combined qualified REIT dividends and qualified PTP income 
in succeeding years.  
 



 
Computation for those individuals over the threshold amount 
 
For individuals with income exceeding the threshold amount, the section 199A deduction equals 
the lesser of: 

(i) The QBI component plus 20 percent of the combined qualified REIT dividends and 
qualified PTP income; or 

(ii) 20 percent of the amount by which the individual’s taxable income exceeds net 
capital gain. 

 
The QBI component is the sum of the following amounts determined for each trade or business. 
For each trade or business (or on an aggregated basis, if elected), the individual must determine 
the lesser of: 

(i) 20 percent of QBI for that trade or business; or 
(ii) The greater of –  

a. 50 percent of W-2 wages with respect to that trade or business, or 
b. The sum of 25 percent of W-2 wages with respect to that trade or business plus 

2.5 percent of the unadjusted basis immediately after acquisition (UBIA) of 
qualified property. 

 
If an individual’s income is over the phase-in range, then no QBI, W-2 wages, or UBIA from an 
SSTB can be used in determining the individual’s 199A deduction amount.  
 
If an individual’s income is within the phase-in range, then the individual must calculate an 
applicable percentage that limits the QBI, W-2 wages, and unadjusted basis from SSTBs that can 
be used to calculate the 199A deduction amount.  
 
If an individual’s taxable income is within the phase-in range and 20 percent of QBI is greater 
than either of the limitation amounts (in (ii) above determined by reference to W-2 wages and 
UBIA), the individual’s QBI component for the trade or business is equal to 20 percent of QBI 
reduced by the reduction amount (as defined in prop. reg. section1.199A-1(b)(8)).   
 
The phase-in range is a range of taxable income; the lower amount is the threshold amount and 
the upper limit is an additional $50,000 ($100,000 for joint filers). Effectively, any section 199A 
benefit attributable to an SSTB phases down until it fully phases out at $207,550 ($415,000 for 
joint filers) in tax year 2018. 
 
Prop. reg. section 1.199A-1(e) provides that in the case of a partnership or S-corporation, section 
199A is applied at the partner or shareholder level.  The Section 199A deduction has no effect on 
the adjusted basis of the partner’s interest in the partnership.  With respect to an S corporation, 
the deduction has no effect on the adjusted basis of a shareholder’s stock or their accumulated 
adjustments account.  
 
Negative QBI from at least one business is first offset against positive QBI from other businesses 
(in proportion to their relative amounts of QBI). If an individual has net QBI from all businesses 
for a taxable year less than zero, those losses are carried forward and offset against QBI in the 



following year. This does impact the availability of such losses for other purposes. The W-2 
wages and UBIA of qualified property from the trades or business that produced net negative 
QBI are not taken into account for purposes of computing the QBI component and are not carried 
over to the next year.  Qualified REIT dividends and qualified PTP losses are calculated 
independently and have no effect on the amount of QBI for the year.  Rather, if the taxpayer has 
overall losses attributable to combined qualified REIT dividends and qualified PTP income, such 
losses are carried forward and used to offset combined qualified REIT dividends and qualified 
PTP income in succeeding years.  
 
 
1.199A-2 Determination of W-2 wages and the unadjusted basis immediately after 
acquisition (UBIA) of qualified property  
 
As described above, if an individual’s taxable income exceeds the threshold amount, section 
199A(b)(2)(B) imposes a limit on the section 199A deduction based on the greater of (1) 50% of 
the W-2 wages paid by the qualified trade or business, or (2) 25% of the W-2 wages paid plus 
2.5% of the UBIA of qualified property attributable to the trade or business. This section of the 
proposed regulations explains the components of that limitation. 
 
W-2 wages attributable to a trade or business 

 
The W-2 wage limitation of section 199A generally follow the rules under former section 199, 
except that the W-2 wage limitation in section 199A is calculated separately for each trade or 
business and the W-2 wages must be properly allocable to QBI to be taken into account for 
purposes of section 199A (i.e., the associated wage expense is taken into account in computing 
QBI). W-2 wages allocable to more than one trade or business are allocated among the trades or 
businesses in the same manner as the expenses associated with those wages are allocated among 
the trades or businesses. 
 
An individual or RPE may take into account wages reported on Forms W-2 issued by other 
parties provided that the wages reported on the W-2 were paid to common law employees or 
officers of the individual or RPE for employment by the individual or RPE. The person paying 
the W-2 wages and reporting them is precluded from also taking such wages into account for 
purposes of section 199A. 
 
In the case of an acquisition or disposition of a trade or business, W-2 wages are allocated 
between each individual or entity based on the period during which the employees of the 
acquired or disposed business were employed by the individual or entity. Notice 2018-64 
provides three acceptable methods for making this calculation, substantially similar to the 
methods in Rev. Proc. 2006-47. 
 
The UBIA of “qualified property” 
 
UBIA will be the basis (generally as determined under section 1012) of qualified property 
(defined below) as of the date the property is placed in service. This is determined without any 
adjustments: (i) under section 1016(a)(2) or (3); (ii) for tax credits; or (iii) for items the taxpayer 



has elected to expense under sections 179, 179B or 179C. As a result, for purchased or produced 
property, the UBIA generally will be the property’s cost as of the date it is placed in service. 
 
The term qualified property means tangible property of a character subject to depreciation under 
section 167(a): 

(i) Which is held by, and available for use in, the trade or business at the close of the 
taxable year; 

(ii) Which is used at any point during the taxable year in the trade or business’s 
production of QBI; and 

(iii) The depreciable period for which has not ended before the close of the 
individual’s or RPE’s taxable year. 

 
For this purpose, the depreciable period is the later of 10 years after the property is placed in 
service, or the last day of the last full year in the property’s applicable recovery period.  The new 
100 percent expensing rules do not affect the applicable recovery period for this purpose.    
 
To prevent acquisitions of property at the end of the year merely to increase the section 199A 
deduction, the proposed regulations state that the property is not qualified if it was acquired 
within 60 days of the end of the taxable year and disposed of within 120 days without having 
been used in a trade or business for at least 45 days prior to disposition.  The taxpayer may 
overcome this rule by demonstrating the acquisition and disposition was for a purpose other than 
increasing the section 199A deduction.  
 
Like-kind exchanges and involuntary conversions 
 
The proposed regulation generally follows the rules of reg. section 1.168(i)-6 to provide that 
like-kind exchange and involuntary conversion property is treated as replacement MACRS 
property as defined in reg. section 1.168(i)-6(b)(1), the depreciable period of which is generally 
determined as of the date the relinquished property was first placed in service. As a result, the 
depreciable period under Section 199A for the exchanged basis of the replacement qualified 
property will end before the depreciable period for any excess basis of the replacement qualified 
property ends (because the excess basis depreciable period runs from the date that such 
replacement qualified property was first placed in service by the individual or RPE).   
 
Taxpayers may elect out of this treatment to determine the exchanged basis, excess basis, and 
UBIA as of the date the replacement qualified property is placed in service by the individual or 
RPE.  
 
While the proposed regulations make clear the placed in-service date for these properties, there is 
no direct guidance for the basis an individual takes for the UBIA calculation. It appears, 
however, based on the following example in prop. reg. section 1.199A-2(c)(iii)(4)(ex.2) that the 
UBIA shall be the same as the adjusted basis in the property exchanged:  
 

Example 1.  (i) On January 5, 2012, A purchases for $1 million and places in service 
Real Property X in A’s trade or business.  A’s trade or business is not an SSTB.  A’s 
basis in Real Property X under section 1012 is $1 million.  Real Property x is qualified 



property within the meaning of section 199(a)(b)(6).  As of December 31, 2018, A’s basis 
in Real Property X, as adjusted under section 1016(a)(2) for depreciation deductions 
under section 168(a), is $821,550. 

 
(ii) For purposes of section 199(b)(2)(b)(i) and this section, A’s UBIA of Real Property X 
is its $1 million cost basis under section 1012, regardless of any later depreciation 
deductions under section 168(a) and resulting basis adjustments under section 1016(a)(2).  

 
Example 2.  The facts are the same as Example 1, except that on January 15, 2019, A 
enters into a like-kind exchange under section 1031 in which A exchanges Real Property 
X for Real Property Y.  Real Property Y has a value of $1 million.  No cash or other 
property is involved in the exchange.  As of January 15, 2019, A’s basis in Real Property 
X as adjusted under section 1016(a)(2) for depreciation deductions under section 168(a), 
is $820,482.  A’s UBIA in Real Property Y is $820,482 as determined under section 
1031(d) (A’s adjusted basis in Real Property X carried over to Real Property Y).  
Pursuant to paragraph (c)(2)(iii)(A) of this section, Real Property Y is first placed in 
service by A on January 5, 2012, which is the date on which Property X was first placed 
in service by A. 
  

Other nonrecognition transactions 
 
For purposes of determining the depreciable period, if the transferee acquires qualified property 
in a nonrecognition transaction described in section 168(i)(7)(B), the date on which the qualified 
property was first placed in service is determined using a two-step approach:  

(i) For the portion of the transferee’s UBIA of the qualified property that does 
not exceed the transferor’s UBIA of such property, the date such portion was 
first placed in service by the transferee is the date on which the transferor first 
placed the qualified property in service; and 

(ii) For the portion of the transferee’s UBIA of the qualified property that exceeds 
the transferor’s UBIA of such property, if any, such portion is treated as 
separate qualified property that the transferee first placed in service on the 
date of the transfer.  

 
UBIA and subsequent improvements to qualified property 
 
In the case of any addition to, or improvement of, qualified property that has already been placed 
in service by the taxpayer, such addition or improvement is treated as separate qualified property 
that the taxpayer placed into service on the date that such addition or improvement is placed in 
service.  
 
Basis adjustments under sections 734(b) and 743(b) are not treated as qualified property. 
 
1.199A-3  QBI, qualified REIT dividends, qualified PTP income 
 
Qualified Business Income 



 
QBI is generally the net amount of qualified items of income, gain, deduction, and loss 
attributable to any trade or business. Such items are qualified only if they are effectively 
connected with the conduct of a U.S. trade or business and included (or allowed) in determining 
taxable income for the taxable year. For this purpose, Puerto Rico is treated as part of the United 
States if the receipts are taxable under section 1 of the Code. 

 
Any gain attributable to assets of a partnership giving rise to ordinary income under section 
751(a) or (b) is considered attributable to the trades or businesses conducted by the partnership, 
and therefore, may constitute QBI if the other requirements of section 199A and prop. reg. 
section 1.199A-3 are satisfied. 

Section 481 adjustments (arising after 2018) will constitute QBI to the extent the requirements of 
section 199A, including prop. reg. 1.199A-3, are satisfied.  

Non-QBI 
 

QBI does not include capital gain or loss (including under section 1231), dividends, interest 
income (unless properly attributable to a trade or business), certain annuity income, etc.  The 
proposed regulations provide that interest income received on working capital, reserves, and 
similar accounts is not properly allocable to a trade or business. In contrast, interest income 
received on accounts or notes receivable for services or goods provided by the trade or business 
is not income from assets held for investment, but income received on assets acquired in the 
ordinary course of trade or business. 
 
If a trade or business is not engaged in a U.S. trade or business by reason of section 864(b), items 
of income, gain, deduction, or loss from that trade or business will not be included in QBI 
because such items would not be effectively connected with the conduct of a U.S. trade or 
business.  
 
QBI does not include any qualified REIT dividends or qualified PTP income. While there are 
special rules exempting qualified PTP income from the W-2 wage and UBIA limitations, the 
proposed regulations clarify that other rules applicable to the determination of QBI (e.g., 
effectively connected to a U.S. trade or business) still apply to the determination of qualified 
PTP income. An anti-abuse rule is provided to prevent certain transactions aimed at capturing 
qualified REIT dividends without economic exposure to the REIT stock. 

 
Under the statute, QBI does not include “reasonable compensation” paid to a taxpayer by a 
qualified trade or business. Treasury has limited the scope of this “reasonable compensation” 
rule to S corporation shareholder-employees (it does not apply to partnerships) and clarifies that 
the amount of reasonable compensation is excluded from QBI even if an S corporation fails to 
pay a reasonable wage to its shareholder-employees.  S corporations should continue to look to 
Rev. Rul. 74-44, 1972-1 C.B. 287, for guidance on the definition of “reasonable compensation.” 
 
QBI does not include any guaranteed payments described in section 707(c) paid by a partnership 
for services or for the use of capital rendered to the trade or business. However, the partnership’s 



deduction associated with the guaranteed payment will be taken into account if properly 
allocable to the trade or business and otherwise deductible. The proposed regulation also notes 
that a partner may be an RPE, so a guaranteed payment to an upper-tier partnership for services 
performed for a lower-tier partnership is not included in QBI of a partner of the upper-tier 
partnership, regardless of whether it is guaranteed to the ultimate recipient.  
 
Similarly, QBI does not include any payment described in section 707(a) to a partner for services 
rendered with respect to the trade or business, regardless of whether the partner is an individual 
or an RPE. However, the partnership’s deduction associated with the payment will be taken into 
account if properly allocable to the trade or business and otherwise deductible. The Treasury 
Department and the IRS request comments on whether there should be exceptions to this rule. 
 
Previously disallowed losses or deductions (disallowed after 2018) will be taken into account in 
computing QBI in a later taxable year. By contrast, a deduction for a net operating loss is not 
considered attributable to a trade or business and, therefore, is not taken into account in 
computing QBI, except to the extent the net operating loss is comprised of amounts attributable 
to a trade or business that were previously disallowed under section 461(l). The Treasury 
Department and the IRS request comments regarding the interaction of section 199A and 461(l) 
generally. 

  
1.199A-4 Aggregation 
 
Subject to the requirements described below, individuals may choose to aggregate separate 
trades or businesses and treat them as a single trade or business for purposes of determining a 
taxpayer’s deduction under section 199A. The aggregation is elected and computed by the 
individual, not the entity. The regulations do not allow for disaggregation of trades or businesses 
and do not allow aggregation by an RPE in a tiered structure. 
 
Prop. reg. section 1.199A creates a new set of rules for business aggregation, rather than follow 
(as suggested in comments) the grouping rules described in the passive activity loss regulations 
(Reg. section 1.469-4), which Treasury and the IRS believe were designed for different purposes 
and are not appropriate.  
 
An individual may choose to aggregate trades or businesses if he or she can demonstrate that: 

(i) The same person or group of persons, directly or indirectly, owns 50 percent or more 
of each trade or business to be aggregated; 

(ii) The ownership described above exists for a majority of the relevant taxable year; 
(iii) All of the items attributable to each trade or business to be aggregated are reported on 

returns with the same taxable year (not taking into account short taxable years); 
(iv) None of the aggregated trades or businesses is a SSTB; and 
(v) The trades or businesses to be aggregated satisfy at least two of the following factors: 

a. The trades or businesses provide products and services that are the same or 
customarily offered together; 

b. The trades or businesses share facilities or share significant centralized business 
elements, such as personnel, accounting, legal, manufacturing, purchasing, human 
resources, or information technology resources; and 



c. The trades or businesses are operated in coordination with, or reliance upon, one 
or more of the businesses in the aggregated group (for example, supply chain 
interdependencies). 

 
Multiple owners of an RPE do not need to aggregate in the same manner.  
 
Once an individual chooses to aggregate two or more trades or businesses, the individual must 
consistently report the aggregated trades or businesses in all subsequent taxable years. An 
individual may, however, add a newly created or acquired trade or business to an existing 
aggregated trade or business if the requirements are satisfied. If in a subsequent year there is a 
change in facts and circumstances such that an individual’s prior aggregation of trades or 
businesses no longer qualifies for aggregation, then the trades or businesses will no longer be 
aggregated. The individual may then reapply the rules to determine new aggregation.  
 
For each year, individuals must attach a statement to their returns identifying each trade or 
business aggregated. The statement must contain: (i) a description of each trade or business; (ii) 
the name and EIN of each entity in which a trade or business is operated; (iii) information 
identifying any trade or business that was formed, ceased operations, was acquired, or was 
disposed of during the taxable year; and (iv) any other information required by the 
Commissioner.  If an individual fails to attach an aggregation statement, the IRS may 
disaggregate the individual’s trade or businesses.  
 
Treasury and the IRS request comments on several issues regarding aggregation of separate 
trades or businesses: 

(i) Would the rules described in this regulation be an appropriate grouping method for 
the purposes of sections 469 and 1411? 

(ii) Should special rules be considered for grouping trades or businesses in a tiered 
structure? 

(iii) Is it administrable to create a standard for the Commissioner to disaggregate trades or 
businesses? 

(iv) Should a majority owner or group of owners be required to provide information about 
all the other passthrough entities in which they hold a majority interest? 

 
1.199A-5 Specified service trades or businesses and the trade or business of performing 
services as an employee 
 
As described above, for taxpayers with taxable income above the threshold amount, the section 
199A deduction is partially or completely disallowed with respect to a SSTB. (Section 
199A(d)(3)) and the amount of W-2 wages or UBIA of qualified property attributable to an 
SSTB that may be used in calculating the QBI Component is reduced or eliminated.   
 
A SSTB is defined in the statute in part by reference to section 1202(e)(3)(A), which defines 
trades or businesses qualified for purposes of the partial exclusion for gain from the sale of 
certain small business stock. Additionally, section 199A includes in the SSTB definition services 
relating to investing and investment management, trading, and dealing in securities, partnership 
interests and commodities.  



 
The regulations clarify that no items of income, gain, loss, or deduction from the trade or 
business of performing services as an employee constitute QBI. Taxpayers may not claim a 
section 199A deduction for wage income, even if their taxable income is below the threshold 
amount. 
 
Definition of SSTB 
 
The statute – and regulations - identify 13 listed categories of SSTBs.  While the definition of 
SSTB is similar to the list of service trades or businesses in both sections 448 and 1202, those 
sections serve different purposes and thus Treasury and the IRS believe that “distinct guidance 
for section 199A is warranted.” The guidance regarding SSTBs described below applies only to 
section 199A, and not to sections 1202 and 448. However, similar to case law under section 448, 
the proposed regulations state that whether a business is an SSTB is not controlled by state 
licensing laws. 
  

(1) Health 
a. Means the provision of medical services by individuals such as physicians, 

pharmacists, nurses, dentists, veterinarians, physical therapists, psychologists and 
other similar healthcare professionals who provide medical services directly to a 
patient.  

b. The performance of services in the field of health does not include services not 
directly related to a medical services field, even though the services may relate to 
the health of a patient.  

i. E.g., Does not include the operation of health clubs or spas providing 
physical exercise or conditioning to their customers, payment processing, 
or research, testing, and manufacture or sales of pharmaceuticals or 
medical devices. 

(2) Law 
a. Means the performance of services by individuals such as lawyers, paralegals, 

legal arbitrators, mediators, and similar professionals.  
b. Performance of services in law does not include services that do not require skills 

unique to the field of law. 
i. E.g., Printers, delivery services, or stenography services. 

(3) Accounting 
a. Means provision of services by accountants, enrolled agents, return preparers, 

financial auditors, and similar professionals. 
b. According to the preamble, accounting does not include payment processing and 

billing services.  
(4) Actuarial science 

a. Means the provision of services by individuals such as actuaries and similar 
professionals. 

b. The preamble says the term does not include provision of services “by analysts, 
economists, mathematicians, and statisticians not engaged in analyzing or 
assessing the financial costs of risk or uncertainty of events.” 

(5) Performing arts 



a. Means the performance of services by individuals who participate in the creation 
of performing arts, such as actors, singers, musicians, entertainers, directors, and 
similar professionals. 

b. Does not include provision of services that do not require skills unique to the 
creation of performing arts, such as the maintenance and operation of equipment 
or facilities for use in the performing arts. 

c. Also does not include provision of services by persons who broadcast or 
otherwise disseminate video or audio of performing arts to the public. 

(6) Consulting 
a. Means the provision of professional advice and counsel to clients to assist the 

client in achieving goals and solving problems. 
b. Includes providing advice and counsel regarding advocacy with the intention of 

influencing decisions made by a government or governmental agency and all 
attempts to influence legislators and other government officials on behalf of a 
client by lobbyists and other similar professionals. 

c. Does not include the performance of services other than advice and counsel, such 
as sales or economically similar services or the provision of training and 
educational courses. 

i. Exclusion based on all facts and circumstances of that person’s business.  
d. Does not include the performance of consulting services embedded in the sale of 

goods or performance of services on behalf of a trade or business that is not 
otherwise an SSTB if there is no separate payment for the consulting services. 

(7) Athletics 
a. Means the performance of services by individuals who participate in athletic 

competition such as athletes, coaches, and team managers in sports.  
b. Does not include the provision of services that do not require skills unique to 

athletic competition, such as the maintenance and operation of equipment or 
facilities for use in athletic events. 

c. Does not include provision of services by persons who broadcast or otherwise 
disseminate video or audio of athletic events to the public. 

d. Prop. reg. section 1.199A-5(b)(3)(Example 2) – A partnership that owns and 
operates a professional sports team is engaged in the performance of services by 
individuals who participate in athletics. 

(8) Financial services  
a. Means the provision of financial services to clients including managing wealth, 

advising clients with respect to finances, developing retirement plans, developing 
wealth transition plans, the provision of advisory and other similar services 
regarding valuations, mergers, acquisitions, dispositions, restructurings (including 
in title 11 or similar cases), and raising financial capital by underwriting, or acting 
as a client’s agent in the issuance of securities and similar services. 

b. Includes services provided by financial advisors, investment bankers, wealth 
planners, and retirement advisors and other similar professionals. 

c. According to the preamble, taking deposits and making loans is not treated as the 
provision of financial services for this purpose.  

(9) Brokerage services 



a. Includes services in which a person arranges transactions between a buyer and a 
seller with respect to securities (as defined in section 475(c)(2)) for a commission 
or fee. 

b. Includes services provided by stock brokers and other similar professionals. 
c. Does not include services provided by real estate agents and brokers, or insurance 

agents and brokers. 
(10) Investing and investment management  

a. Refers to a trade or business involving the receipt of fees for providing investing, 
asset management, or investment management services, including providing 
advice with respect to buying and selling investments. 

b. Does not include directly managing real property. 
(11) Trading 

a. Trading means a trade or business of trading in securities (as defined in section 
475(c)(2)), commodities (as defined in section 475(e)(2)), or partnership interests. 

b. Whether a person is a trader in securities, commodities, or partnership interests is 
determined by taking into account all relevant facts and circumstances, including 
the source and type of profit that is associated with engaging in the activity 
regardless of whether that person trades for the person’s own account, for the 
account of others, or any combination thereof. 

i. See cited cases in preamble of proposed regulations (pg. 67) 
c. A taxpayer, such as a manufacturer or a farmer, who engages in hedging 

transactions as part of their trade or business of manufacturing or farming is not 
considered to be engaged in the trade or business of trading commodities. 

i. Unclear whether this exception for hedging applies to businesses other 
than manufacturing or farming 

ii. Also unclear whether only hedges under sections 1221 or 988 apply 
(12) Dealing in securities (as defined in section 475(c)(2)), partnership interests or 

commodities (as defined in section 475(e)(2)) 
a. Means regularly purchasing securities from and selling securities, commodities or 

partnership interests to customers in the ordinary course of a trade or business or 
regularly offering to enter into, assume, offset, assign, or otherwise terminate 
positions in securities, commodities or partnership interests with customers in the 
ordinary course of a trade or business. 

b. A “taxpayer” that regularly originates loans in the ordinary course of a trade or 
business of making loans but engages in no more than negligible sales of the loans 
is not dealing in securities for this purpose. 

i. See reg. section 1.475(c)-1(c)(2) and (4) for definition of negligible sales 
(13) Trade or business where the principal asset of such trade or business is the reputation or 

skill of one or more of its employees or owners 
a. Means a trade or business that consists of any of the following (or combination 

thereof): 
i. Receiving fees, compensation, or other income for endorsing products or 

services; 
ii. Licenses or receives fees, compensation or other income for the use of an 

individual’s image, likeness, name, signature, voice, trademark, or any 
other symbols associated with the individual’s identity; or 



iii. Receiving fees, compensation, or other income for appearing at an event 
or on radio, television, or another media format. 

b. Treasury interpreted this provision narrowly. 
c. For this purpose, fees, compensation, or other income includes the receipt of a 

partnership interest and the corresponding share of income, deduction, gain or 
loss from the partnership, or the receipt of stock of an S corporation and the 
corresponding income, deduction, gain or loss from the S corporation stock. 

i. There is not a corresponding rule for other types of SSTBs referencing 
fees, such as brokerage services and investing and investment 
management. 

d. Examples 8 and 9 illustrate this provision: a well-known chef who receives an 
endorsement fee for use of his name on cookware (Example 8), or a well-known 
actor who contributes her name and likeness to a partnership in exchange for a 
partnership interest (Example 9) will be treated as conducting an SSTB for 
purposes of this section.   

 
De Minimis Rule 
 
If the gross receipts of a trade or business are $25 million or less for the taxable year, a trade or 
business is not an SSTB if less than 10 percent of such gross receipts are attributable to the 
performance of services in an SSTB. For trade or businesses with gross receipts greater than $25 
million, the de minimis threshold is reduced to 5 percent of gross receipts.  
 
Services Provided to an SSTB 
 
An SSTB includes any trade or business that provides 80 percent or more of its property or 
services to an SSTB if there is 50 percent or more common ownership of the trades or 
businesses. Common ownership includes direct or indirect ownership by related parties within 
the meaning of sections 267(b) or 707(b). 
 
If a trade or business provides less than 80 percent of its property or services to an SSTB and 
there is 50 percent or more common ownership, that portion of the trade or business of providing 
property or services to the 50 percent or more commonly-owned SSTB is treated as part of the 
SSTB.  
 
Incidental to an SSTB 
 
If a trade or business that otherwise would not be an SSTB has 50 percent or more common 
ownership with an SSTB and has shared expenses with the SSTB, including wage and overhead 
expenses, then the trade or business is treated as incidental to and part of the SSTB if the gross 
receipts of the trade or business represents no more than 5 percent of the total combined gross 
receipts of the trade or business and the SSTB in a taxable year. 
 
Trade or business of performing services as an employee 
 



The trade or business of performing services as an employee is not a trade or business for 
purposes of section 199A. Therefore, no items of income, gain, loss, and deduction from the 
trade or business of performing services as an employee constitute QBI within the meaning of 
section 199A. Income from the trade or business of performing services as an employee refers to 
wages and other income earned in a capacity as an employee, including payments described in 
reg. section 1.6041-2(a)(1). 
 
For purposes of determining whether wages are earned in the capacity as an employee, the 
treatment of an employee by an employer as anything other than an employee for federal 
employment tax purposes is immaterial.  
 
If an individual was previously treated as an employee by the person he or she was providing 
services to and is subsequently treated as other than an employee with regard to the performance 
of substantially the same services directly or indirectly to the person (or a related person), then it 
is presumed that the individual is in the trade or business of performing services as an employee 
with regard to such service. The individual may rebut the presumption upon showing that under 
federal tax law, regulations, and principles the individual is performing services in a capacity 
other than as an employee.  
 
1.199A-6 Relevant passthrough entities (RPEs), publicly traded partnerships (PTPs), 
trusts, and estates 
 
An RPE must determine and report information attributable to any trades or businesses it is 
engaged in necessary for its owners to determine their section 199A deduction.  
 
The RPE must determine the following items for individuals who own interests in the RPE: 

(i) RPE must determine if it is engaged in one or more trades or businesses. The RPE 
must also determine whether any of its trades or businesses is an SSTB; 

(ii) RPE must determine the QBI for each trade or business engaged in directly; 
(iii) RPE must determine the W-2 wages and UBIA of qualified property for each trade or 

business engaged in directly; and  
(iv) RPE must determine whether it has any qualified REIT dividends earned directly or 

indirectly through another RPE. The RPE must also determine the net amount of 
qualified PTP income. 

 
RPE reporting requirements 
 
An RPE must separately identify and report on the Schedule K-1 issued to its owners for any 
trade or business engaged in directly by the RPE: 

(i) Each owner’s allocable share of QBI, W-2 wages, and UBIA of qualified property 
attributable to each such trade or business; and 

(ii) Whether any of the trades or businesses is an SSTB. 
 

An RPE must also report on an attachment to the Schedule K-1, any QBI, W-2 wages, UBIA of 
qualified property, or SSTB determinations, reported to it by any RPE in which the RPE owns a 



direct or indirect interest. The RPE must also report each owner’s allocated share of any 
qualified REIT dividends or qualified PTP income or loss received by the RPE (including 
through another RPE).  

If an RPE fails to separately identify or report on the Schedule K-1 any of the items described 
above, the owner’s share of positive QBI, W-2 wages, and UBIA of qualified property 
attributable to the RPE’s trades or businesses will be presumed to be zero. 
 
Computational and reporting rules for PTPs 
 
Each PTP must determine its QBI under the rules of prop. reg. 1.199A-3 for each trade or 
business in which the PTP is engaged directly, and it must determine whether any of the trades or 
businesses is an SSTB.  
 
Each PTP is required to separately identify and report the information described above on 
Schedules K-1 issued to its partners. The PTP must also report any qualified REIT dividends or 
qualified PTP income or loss received by the PTP including through an RPE, REIT, or another 
PTP. PTPs are not required to report W-2 wages or the UBIA of qualified property.  
 
Application to trusts, estates, and beneficiaries 
 
A trust or estate computes its section 199A deduction based on the QBI, W-2 wages, UBIA of 
qualified property, qualified REIT dividends, and qualified PTP income that are allocated to the 
trust or estate. An individual beneficiary of a trust or estate takes into account the above items in 
the same manner as though the items had been allocated from an RPE. For purposes of the 
regulations, a trust or estate is treated as an RPE to the extent it allocates QBI and other items to 
its beneficiaries, and is treated as an individual to the extent it retains the QBI and other items.  
 
Grantor trusts. To the extent the grantor or another person is treated as owning all or part of a 
trust under sections 671 through 679, such person computes its section 199A deduction as if that 
person directly conducted the activities of the trust with respect to the portion of the trust treated 
as owned by the grantor or another person 
 
Non-grantor trusts and estates. A trust or estate must calculate its QBI, W-2 wages, UBIA of 
qualified property, qualified REIT dividends, and qualified PTP income. The QBI of a trust or 
estate must be computed by allocating qualified items of deduction described in section 
199A(c)(3) in accordance with the classification of those deductions under reg. section 1.652(b)-
3(a), and deductions not directly attributable within the meaning of reg. section 1.652(b)-3(b). 
Depletion or depreciation deductions described in section 642(f) that are otherwise included in 
the calculation of QBI are included in the computation of QBI of the trust or estate. 
 
The QBI, W-2 wages, UBIA of qualified property, qualified REIT dividends, and qualified PTP 
income of a trust or estate are allocated to each beneficiary and to the trust or estate based on the 
relative proportion of the trust’s or estate’s distributive net income (DNI) for the taxable year 
that is distributed or required to be distributed to the beneficiary or retained by the trust or estate. 
The DNI is determined with regard to the separate share rule of section 663(c), but without 



regard to section 199A. If the trust or estate has no DNI for the taxable year, all items are 
allocated entirely to the trust or estate.  
 
The threshold amount applicable to a trust or estate is $157,500 for any year beginning before 
2019. For purposes of determining whether a trust or estate has taxable income exceeding the 
threshold amount, the taxable income of the trust is determined before taking into account a 
distribution deduction under sections 651 and 661. 
 
Electing small business trust. An electing small business trust is entitled to the deduction under 
section 199A. The S portion of the ESBT must take into account the QBI and other items from 
any S corporation owned by the ESBT, the grantor portion of the ESBT must take into account 
the QBI and other items from any assets treated as owned by a grantor or another person (owned 
portion) of a trust under sections 671 through 679, and the non-S portion of the ESBT must take 
into account any QBI and other items from any other entities or assets owned by the ESBT. 
 
Anti-abuse rule for creation of multiple trusts to avoid exceeding the threshold amount. Trusts 
formed or funded with the significant purpose of receiving a deduction under section 199A will 
not be respected for purposes of section 199A. 
 
Effective date/Comment period 
 
These regulations are proposed to apply to taxable years ending after the date of publication of 
the final regulations in the Federal Register. Taxpayers may continue to rely on the proposed 
regulations in their entirety until the date that the final regulations are published in the Federal 
Register. 
 
Certain anti-abuse rules in the proposed regulations are proposed to apply retroactively to taxable 
years ending after December 22, 2017.  See prop. regs. sections 1.199A-2(c)(1)(iv), 1.199A-
3(c)(2)(B), 199A-5(c)(2), 1.199A-5(c)(3), 1.199A-5(d)(3), and 1.199A-6(d)(3)(v). 
 
The provisions of prop. reg. section 1.643-1, which prevents abuse generally through the use of 
trusts, are proposed to apply to taxable years ending after August 16, 2018 (i.e., the date of 
publication of the proposed regulations in the federal register). 
 
Written or electronic comments must be received by October 1, 2018. Outlines of topics to be 
discussed at the public hearing scheduled for October 16, 2018, at 10 a.m. must be received by 
October 1, 2018.  
 
 


