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Boustany/Neal Innovation Box Discussion Draft 
The “Innovation Promotion Act of 2015” 

 
In general:  The proposal would provide a deduction for 71% of the product of (i) the amount of 
a U.S. corporation’s income that is derived from qualified intangible property; and (ii) the ratio 
that the taxpayer’s U.S. research and development expenditures bears to its total costs (reduced 
by cost of goods sold, interest, and taxes).  Qualified intangible property held offshore by 
controlled foreign corporations could be distributed to U.S. shareholders on a tax-free basis.   

The proposal is based on H.R. 6353, the “Manufacturing American Innovation Act of 2012,” 
introduced by Reps. Schwartz (D-PA) and Boustany (R-LA) in the 112th Congress, but, among 
other modifications, it would apply to more types of intangible property. 
 
Allowable deduction:  71% of the lesser of “innovation box profit” or taxable income 
(determined without regard to the innovation box deduction).   

! Comment:  The deduction would not affect the section 199 domestic 
production activities deduction, the research credit, and the deduction for 
R&D expenses. 

Innovation box profit:  “Tentative innovation profit” multiplied by a 5-year R&D ratio. 

• Tentative innovation profit:  “Qualified gross receipts” less (i) cost of goods sold (COGS) 
allocable to qualified gross receipts; and (ii) other expenses, losses or deductions 
allocable to qualified gross receipts. 

! Comment:  The proposal does not include the reduction for a routine return 
that was included in H.R. 6353 (generally 15% of COGS).   

• 5-year R&D ratio:  5-years of the taxpayer’s section 174 research and development 
expenditures performed in the U.S., divided by 5-years of the taxpayer’s total costs. 

! Comment:  This ratio is similar to the ratio used in H.R. 6353 and has the 
effect of limiting the effective tax rate reduction on qualified income.  For 
example, assuming an R&D ratio of 25%, the proposal would reduce the 
effective tax rate on tentative innovation box profit to about 29% [(1 - 
71% x 25%) x 35%].  In effect, the R&D ratio determines the amount of 
tentative innovation profit subject to the proposal’s 10% effective tax rate. 

o Research and development expenditures:  Expenditures paid or incurred for the 
performance of research and development for which a deduction is allowed under 
section 174 (determined without regard to sections 41 and 280C) for the 5-taxable 
year period ending with the taxable year. 

o Total costs:  All costs paid or incurred by the taxpayer for the 5 taxable year 
period ending with the taxable year less: COGS, interest expense, and taxes. 

" Legally mandated research:  Total costs excludes research and 
development expenditures for “any testing conducted outside the United 
States if such testing is so conducted because there is an insufficient 
testing population in the United States or is required by law to be so 
conducted.”  This rule was not included in H.R. 6353. 
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Qualified gross receipts:  Gross receipts derived from the sale, lease, license, or other 
disposition of qualified property in the ordinary course of a United States trade or business of the 
taxpayer (similar to language in section 199). 

• Includes compensation for infringement on the taxpayer’s intellectual property rights to 
qualified property to the extent included in gross income. 

• Excludes gross receipts from sales of qualified property to a related person.  Exclusion 
does not apply with respect to sales of products produced using qualified IP if such 
property is sold to a related person outside the US and is resold to an unrelated person 
outside the US.  

Qualified property:  The proposal includes the following categories of qualified property: 

• Intangible property described in section 936(h)(3)(B)(i):  Patent, invention, formula, 
process, design, pattern, or know-how. 

• Property described in section 168(f)(3): Any motion picture film or video tape. 

• Computer software defined in section 197(e)(3)(B):  Any program designed to cause a 
computer to perform a desired function. Such term shall not include any database or 
similar item unless the data base or item is in the public domain and is incidental to the 
operation of otherwise qualifying computer software. 

• Product produced using intangible property described in section 936(h)(3)(B)(i):  A 
product produced using any patent, invention, formula, process, design, pattern, or know-
how.  

! Comment:  The proposal defines qualified property more broadly than H.R. 
6353, which generally applied only to qualified patents and products 
incorporating qualified patents.  In addition, the proposal does not include 
the requirement in H.R. 6353 that “more than a substantial percentage of 
the activity to develop” qualified intangible property occurs in the U.S.  

! Comment:  Although income from sales, leases, licenses, and other 
dispositions of products produced using certain IP qualifies for the 
innovation box deduction, it appears that income from services provided 
using such IP would not qualify. 

Special rules:  Determination of costs, affiliated groups, new taxpayers, coordination with 
alternative minimum tax, M&A, definition of United States. 

• Determination of costs:  COGS is determined under the taxpayer’s methods of accounting 
for tax purposes in accordance with the principles of sections 263A, 471, and 472.  The 
cost of non-inventory property includes the adjusted basis of the property.  For purposes 
of determining COGS, imported items treated as acquired by purchase and cost is no less 
than the value immediately after entering the US.  For imported property that had been 
previously exported for further manufacture, cost increase limited to the difference in 
value from the time of export to the time of import. 

• Affiliated groups: Similar to section 199, all members of an expanded affiliated group 
(EAG) treated as a single corporation.  EAG means affiliated group as defined in section 
1504(a), but determined by substituting “more than 50 percent” for “at least 80 percent.”  
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The deduction provided by the proposal would be allocated in proportion to each 
member’s innovation box profit. 

• Taxpayers (including any predecessor) not in existence for entire 5-year period:  The 5-
year R&D ratio is applied on the basis of the period during which the taxpayer (including 
any predecessor) was in existence. 

• Coordination with AMT:  In determining AMTI, innovation box profit to be determined 
without regard to any adjustments under sections 56 through 59; taxable income 
limitation applied by using AMTI. 

• Acquisitions and dispositions:  Treasury to issue regulations on the application of the 
provision “where the taxpayer acquires, or disposes of, the major portion of a trade or 
business or the major portion of a separate unit of a trade or business during the taxable 
year.” 

• United States:  Includes DC, Puerto Rico, USVI, Guam, American Samoa, and Northern 
Mariana Islands. 

Effective date:  Tax years beginning after date of enactment. 
 
Intangible property domestication:  Distribution of qualified intangible property received by a 
domestic corporation from a controlled foreign corporation (CFC) pursuant to a qualified plan 
would generally be treated as tax-free.  This provision was not included in H.R. 6353. 

• Treatment of distribution under subchapter C:  Fair market value of distributed intangible 
property is treated as not exceeding its adjusted basis immediately before the distribution. 

! Comment:  As a result, there would be no gain under section 311(b) (and 
therefore no E&P increase under section 312(b) and no potential subpart F 
inclusion), the CFC’s E&P reduction would be limited to adjusted basis, 
and the distributee would take a carryover basis under section 301(d). 

• Distribution to US shareholder:  Distributions treated as dividends would generally be 
eligible for a 100% dividends received deduction.  Other distributions that would be 
taxable but for this provision (e.g., capital gain distributions) result in basis reductions in 
the distributed intangible property (and basis increases in the stock of distributing CFCs) 
by the amount that otherwise would have been taxable.  

• Qualified plan:  A contemporaneous written plan that describes the distribution (either 
directly or through a series of distributions between CFCs which is completed within 2 
years) of qualified intangible property from a CFC to a corporate US shareholder.  The 
distribution and the intangible property must be described in the plan and the plan must 
be in effect prior to the distribution.  The plan must be filed with the Secretary, subject to 
a reasonable cause exception. 

• No foreign tax credit:  Foreign tax credit would be disallowed for taxes paid or accrued 
(or treated as paid or accrued) with respect to any distribution of intangible property for 
which a deduction is available under this proposal. 

• Effective date:  Distributions in taxable years of CFCs beginning after December 31, 
2015, and taxable years of US shareholders in which or with which such taxable years of 
CFCs end. 


