
	
	
	
	
	
	
	
February	14,	2019	
	
 

OECD BEPS Public Consultation Document:   
Addressing the Tax Challenges of the Digitalization of the Economy 

 
Background and Overview: 

 
As part of the ongoing work of the OECD Inclusive Framework on the Base Erosion and 
Profit Shifting (BEPS) project, the OECD released a public consultation document (the 
“Consultation Document”) on February 13, 2019 describing possible solutions to the tax 
challenges arising from the digitalization of the economy. The publication of the 
Consultation Document provides stakeholders with more detail of the items previewed in 
its January 29, 2019 Policy Note, which set forth the agreement of Inclusive Framework 
members to examine proposals involving two pillars: (1) revised profit allocation and 
nexus rules and (2) a global anti-base erosion proposal. The work will be carried out as 
the Inclusive Framework continues to work towards a consensus-based long-term 
solution in 2020.  The Consultation Document emphasizes that work on these proposals 
is being conducted on a “without prejudice” basis.  The OECD requests comments on the 
Consultation Document by March 1, in advance of a public consultation meeting in Paris 
on March 13 and 14. 
 

Highlights: 
 
Pillar 1 – Revised Profit Allocation and Nexus Rules: three proposals under 
examination 
 

1. User Participation Proposal (U.K.1) 
 

a. Scope: Limited to certain highly digitalized businesses that create value 
through developing an active and engaged user base (e.g., social media 
platforms, search engines, and online marketplaces). 
 

b. Proposed revision: Require an amount of global non-routine return to be 
allocated to jurisdictions in which certain highly digitalized businesses’ 
active and participatory user bases are located, regardless of whether there 
is a local physical presence. Provide the user base jurisdiction the right to 

																																																								
1 While the Consultation Document does not list any specific OECD member country 
advocating for any particular proposal, over the last couple of months, OECD and U.S. 
Treasury officials have made various public comments specifically linking the countries 
identified herein with the respective proposals.	
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tax the additional income, regardless of whether there is a taxable presence 
under existing treaty principles or domestic law. 
 

2. Marketing Intangibles Proposal (U.S. Treasury) 
 

a. Scope: Broad application to all businesses with marketing intangibles (i.e., 
not limited to highly digitalized businesses) in an effort to respond to 
broader impact of the digitalization on the economy. 
 

b. Proposed revision: Require an amount of global non-routine return 
attributable to marketing intangibles be allocated to the market 
jurisdiction, regardless of whether an entity in that jurisdiction owns the 
intangibles or how existing transfer pricing rules would allocate income 
related to the intangibles. Provide the market jurisdiction the right to tax 
the additional income, regardless of whether there is a taxable presence 
under existing treaty principles or domestic law. 

 
3. Significant Economic Presence Proposal (India / Colombia) 

 
a. Scope: Focus on businesses that, notwithstanding the lack of a significant 

physical presence in a jurisdiction, are heavily involved in the 
jurisdiction’s economic life due to digitalization of the economy and other 
technological advances. 
 

b. Proposed revision: Deem a taxable presence in a jurisdiction when a non-
resident enterprise has a significant economic presence on the basis of 
factors that evidence a purposeful and sustained interaction with the 
jurisdiction via digital technology and other automated means; once that 
presence is established, allocate profits to that jurisdiction based on a 
fractional apportionment method, taking into account factors such as sales, 
assets, and employees, and potentially users. 

 
Pillar 2 – Global Anti-Base Erosion (Germany/France): two components  
 

1. Income Inclusion Rule: A minimum tax that would require certain shareholders of 
a foreign corporation to include in income their proportionate share of any 
corporate income not subject to tax at a specified minimum rate, applied on a per 
jurisdiction basis.  This rule would draw on aspects of the U.S. GILTI regime. 
 

2. Tax on Base Eroding Payments: Deny a deduction or treaty relief for certain 
payments made to a related party unless that payment was subject to an effective 
tax rate at or above a minimum rate. 

  



	
	
	
	
	

	 3	

 
Detailed Summary: 

 
Pillar 1 – Revised Profit Allocation and Nexus Rules 
 
With respect to Pillar 1, the Inclusive Framework is examining three proposals to address 
the challenges that OECD members have identified with existing profit allocation and 
nexus rules: the (1) “User Participation” proposal; (2) “Marketing Intangibles” proposal; 
and (3) “Significant Economic Presence” proposal.  Each of these proposals would 
require fundamental changes to both the profit allocation and nexus rules and expand the 
taxing rights to user and market jurisdictions. While the Consultation Document 
acknowledges that these proposals have important differences—including the businesses 
potentially impacted by the change in profit allocation and the justifications put forward 
for the reallocation of taxing rights and—the Consultation Document also states that the 
proposals have the same overarching objective: to recognize (from different perspectives) 
value created by a business’s activity or participation in user/market jurisdictions that is 
not recognized in the current framework for allocating profits. Comments are requested 
on the policy, technical aspects, and administrability of the proposals discussed in this 
Pillar; the Consultation Document (pg. 23) provides a list of questions to which feedback 
is specifically requested. 
 
User Participation Proposal 
 
The User Participation Proposal is primarily being advocated by the U.K, which first 
detailed its position on this topic in a position paper issued in March 2018.2 This 
proposal’s scope is limited to focusing on the value created by certain highly digitalized 
businesses through developing an active and engaged user base (e.g., through social 
media platforms, search engines, and online marketplaces), and soliciting data and 
content contributions from them.  According to the Consultation Document, this value 
generated by user participation is not captured in user jurisdictions under the existing 
international framework, which focuses on the physical activities of a business itself in 
determining where profits should be allocated and the extent of the taxing rights of user 
jurisdictions.  Importantly, this proposal would be limited to those business models which 
benefit from an active and engaged user base; there would be no change to profit 
allocation and nexus rules for businesses that have more traditional relationships with 
customers. 
 
For the businesses subject to this proposal, the approach would allocate a certain amount 
of residual or non-routine profit to a user jurisdiction, involving 4 basic steps:  (1) 
calculating the residual or non-routine profits; (2) attributing a proportion of those profits 
to the value created by the activities of users, which could be based on 
																																																								
2 See Corporate tax and the digital economy: position paper update, HM Treasury 
(March 2018), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/689240/corporate_tax_and_the_digital_economy_update_web.pdf. 
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quantitative/qualitative information or through a simple pre-agreed percentage; (3) 
allocating those profits between jurisdictions in which the business has users, based on an 
agreed allocation metric (e.g., revenues); and (4) giving those jurisdictions a right to tax 
that profit, regardless of whether the digital business had a taxable presence that meets 
the current nexus threshold in the user jurisdiction. The Consultation Document notes 
that, to streamline its implementation, the proposal could rely on formulas that would 
approximate the value of users, and the users of each country, to a business.  Further, this 
approach could also be combined with a strong dispute resolution component to minimize 
additional controversy and double taxation. 
 
Marketing Intangibles Proposal 
 
The Marketing Intangibles Proposal is an alternative primarily being driven by the U.S. 
Treasury that would entitle a market jurisdiction to tax some or all of the non-routine 
return attributable to marketing intangibles derived from customers in that jurisdiction. 
(The U.S. Treasury is expected to issue its own white paper on this proposal later this 
month.) Unlike the User Participation Proposal, this approach would not limit its changes 
to profit allocation and nexus rules to just a subset of highly digitalized businesses; 
rather, it would have a wider scope in an effort to respond to the broader impact of the 
digitalization on the economy. 
 
This proposal would address circumstances where a multinational group can essentially 
“reach into” a jurisdiction, either remotely or through a limited local presence such as a 
limited risk distributor (LRD), to develop a user/customer base and other marketing 
intangibles. Marketing intangibles include items such as trademarks, trade names, 
customer lists, customer relationships, and proprietary market and customer data that is 
used or aids in marketing and selling goods or services to customers.  This proposal is 
premised on the notion that there is an intrinsic functional link between these marketing 
intangibles and the market jurisdiction. In contrast, this proposal does not view 
trade/R&D intangibles (e.g., patents) as possessing a similar intrinsic functional link with 
the market jurisdiction, and thus income from such intangibles would be subject to 
existing transfer pricing principles. 
 
The Consultation Document identifies three illustrative fact patterns to which the 
Marketing Intangibles Proposal would have an impact: (1) a highly digitalized business 
that derives revenue from sales and marketing activities targeting a particular market 
jurisdiction in which it does not have a taxable presence; (2) a highly digitalized business 
that has a local presence but operates it as a LRD; and (3) a consumer product business 
operating either remotely or through a LRD structure. The Consultation Document notes 
that a gap remains in the third fact pattern between outcomes under the User Participation 
Proposal and the Marketing Intangibles Proposal. 
 
Mechanically, the Marketing Intangibles Proposal would modify current profit allocation 
and nexus rules to require that the non-routine or residual income of a multinational 
group attributable to marketing intangibles (and their attendant risks) be allocated to the 
market jurisdiction. This allocation could be determined through different methods. One 
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method would be to calculate a “marketing intangible adjustment” by applying normal 
transactional transfer pricing principles to determine marketing intangibles and their 
contribution to profit. Such adjustment would be the difference between two sets of 
assumptions: (1) an assumption that marketing intangibles (and their attendant risks) are 
allocated under current rules; and (2) an assumption that marketing intangibles (and their 
attendant risks) are allocated to the market jurisdiction. Alternatively, the allocation could 
be done under a revised residual profit split (RPS) analysis that uses more mechanical 
approximations. After calculating routine profits, the non-routine/residual profit 
attributable to marketing intangibles could be determined in various ways, ranging from 
cost-based methods (e.g., costs incurred to develop marketing intangibles versus costs 
incurred for R&D and trade intangibles) to more formulaic approaches (e.g., using fixed 
contribution percentages, which may differ by business model). After the determination 
of income attributable to marketing intangibles is made, the income would be allocated to 
each market jurisdiction based on an agreed metric, such as sales or revenues. 
 
To address concerns that implementation of the proposal would result in significant 
controversy and double taxation for businesses, the Consultation Document recommends 
the proposal should offer taxpayers the possibility of early certainty on the taxation under 
this approach and incorporate a strong dispute resolution component. 
 
Significant Economic Presence Proposal 
 
The latest alternative entrant in Pillar 1, primarily driven by India and Colombia, holds 
the view that technological advances have rendered the existing nexus and profit 
allocation rules ineffective, since digitalization has allowed businesses to be heavily 
involved in the economic life of a jurisdiction without a significant economic presence. 
As a result, under the Significant Economic Presence Proposal, a taxable presence in a 
jurisdiction would arise when a non-resident enterprise has a significant economic 
presence on the basis of factors that evidence a purposeful and sustained interaction with 
the jurisdiction via digital technology and other automated means. Such factors that may 
be considered relevant for establishing this purposeful and sustained interaction may 
include: (1) existence of a user base and associated data input; (2) volume of digital 
content derived from the jurisdiction; (3) billing and collection in local currency or with a 
local form of payment; (4) the maintenance of a website in a local language; (5) 
responsibility for the final delivery of goods to customers or the provision by the 
enterprise of other support services such as after-sales service or repairs and maintenance; 
or (6) sustained marketing and sales promotion activities, either online or otherwise, to 
attract customers. 
 
Once a significant economic presence is established, the proposal contemplates that the 
allocation of profit could be based on a fractional apportionment method, requiring 
performance of three successive steps: (1) definition of the tax base to be divided; (2) 
determination of the allocation keys to divide that tax base; and (3) the weighing of these 
allocation keys. The tax base could be determined by applying the global profit rate of the 
multinational group to the revenue/sales generated in a particular jurisdiction, and 
apportioned by taking into account factors such as sales, assets and employees. This 
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proposal also contemplates that, for those businesses for which users meaningfully 
contribute to the value creation process, users would also be taken into account in 
apportioning income. Also, this proposal envisions the possible imposition of a 
withholding tax as a collection mechanism and enforcement tool. 
 
Potential Design Considerations 
 
Given some of the commonalities identified in the Consultation Document between the 
User Participation and Marketing Intangibles Proposals, the Consultation Document 
discusses various technical options, including important policy trade-offs between the 
search for precision (e.g., through the use of detailed and factual determinations) and the 
need for certainty and predictability (e.g., through the use of simplified methods). It 
acknowledges that further technical work on each of the following design considerations 
would be required as proposals are further developed, and also take into consideration 
different levels of development and the capacity of tax administrations. Design 
considerations identified include: (1) scope and potential limitations; (2) business line 
segmentation; (3) profit determination; (4) profit allocation; (5) elimination of double 
taxation: (6) nexus and treaty considerations; and (7) administration. 

 
Pillar 2 – Global Anti-Base Erosion Proposal 
 
Pillar 2, largely being driven by Germany and France, sets out a proposal to address the 
continued risk of profit shifting to entities subject to no or very low taxation through the 
development of two interrelated rules: (1) an income inclusion rule; and (2) a tax on base 
eroding payments. These rules would be implemented via domestic law changes and 
domestic tax treaties and would incorporate a coordination or ordering rule to avoid the 
risk of economic double taxation that might otherwise arise where more than one 
jurisdiction sought to apply these rules to the same structure or arrangement.  Comments 
are requested on the policy, technical aspects, and administrability of the proposals 
discussed in this Pillar as well; the Consultation Document (pg. 29) provides a list of 
questions to which feedback is specifically requested. 
 
Income Inclusion Rule 
 
The income inclusion rule would tax the income of a foreign branch or a controlled entity 
if that income was subject to a low effective tax rate in the jurisdiction of establishment 
or residence. It would operate as a minimum tax by requiring certain shareholders of a 
foreign corporation to include in income their proportionate share of any corporate 
income not subject to tax at a specified minimum rate, applied on a per jurisdiction basis. 
The amount of income included would be calculated under domestic law rules and 
shareholders would be entitled to claim a credit for any underlying tax paid on the 
attributed income, with such credits also being calculated on a jurisdiction-by-jurisdiction 
basis. The Consultation Document specifically notes that this rule would draw on aspects 
of GILTI. 
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In addition to determination and application of the minimum tax rate itself, the 
Consultation Document references a number of further technical issues that would need 
to be considered in designing this rule, drawing on the experiences from countries with 
similar rules (e.g., U.S. GILTI): (1) type of entity covered and definition of minimum 
level of ownership or control required in order to apply the income inclusion rule; (2) 
mechanism for determining whether a corporation has been subject to tax at the minimum 
rate; (3) design of any thresholds or safe harbors to facilitate administration and 
compliance; (4) anti-abuse rules for attribution of income to shareholders based on 
control or economic ownership; (5) whether included income should be taxed at the 
minimum rate or full domestic rate; (6) mechanisms for avoiding double taxation 
including rules governing the use of foreign tax credits and corresponding adjustments to 
the scope of any related exemptions; and (7) compatibility of the design of the income 
inclusion rules with international obligations. 
 
Tax on Base Eroding Payments 
 
To complement the income inclusion rule, the second key element of Pillar 2 would 
address the risk of base eroding payments from the source jurisdiction.  Specifically, this 
element would include (1) an undertaxed payments rule, which would deny a deduction 
for a payment to a related party if that payment was not subject to tax at a minimum rate; 
and (2) a subject to tax rule in tax treaties that would only grant certain treaty benefits if 
the item of income is sufficiently taxed in the other state. 
 
With respect to the undertaxed payments rule, in addition to considering how the 
minimum rate should be determined and applied, the Consultation Document raises the 
following technical issues that would need to be considered in the design, drawing on the 
experience from countries with similar rules: (1) scope of payments covered by the rule; 
(2) threshold for related party status; (3) mechanics of the effective tax rate test including 
whether it should be applied on an entity-by-entity or transaction-by-transaction basis and 
the development of robust and workable tests for calculating the effective tax rate on each 
type of payment; (4) the compatibility of the undertaxed payments rule with international 
obligations; and (5) whether the rule should deny deductibility in full or only on a 
graduated basis reflecting the level of taxation in the recipient’s jurisdiction. 
 
With respect to the subject to tax rule, the proposal would apply this rule to undertaxed 
payments to deny tax treaty benefits provided by the following Articles (numbering based 
on the OECD Model Convention): (1) Article 7 (Business profits); (2) Article 9 
(Associated enterprises); (3) Article 10 (Dividends); (4) Articles 11 – 13 (Interest, 
Royalties, and Capital Gains); and (5) Article 21 (Other Income).  While the Consultation 
Document notes this rule could be limited to payments between related parties, it also 
notes that a broader scope could be explored in Articles 11 to 13.  Key technical issues 
that the Consultation Document acknowledges should be considered under this rule 
include: (1) impact on tax exemptions accorded to dividend distributions in order to 
mitigate double taxation of such dividends that should probably not be affected by a 
subject to tax rule; (2) information that a payee would be required to provide to payers 
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and withholding agents in order to support a treaty benefit; and (3) impact on certain 
categories of taxpayers (e.g., individuals, pension funds, and charitable organizations).  
	
	
	
	
	
	


