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Capitol Tax Partners, LLP 
Summary of Proposed Regulations under Sections 951A, 1502, and 951(a)(2) 

Released September 13, 2018 
 

A.  Tested income and tested loss 

1. Subpart F rules generally govern to determine tested income and tested loss.  Gross income 
and allowable deduction determinations at the CFC level are made under the rules of §1.952-2.  
Under these rules, tested income or tested loss of a CFC is determined by treating the CFC as a 
corporation taxable under section 11 and by applying the principles of section 61.  Preamble** at 
13-14; Prop. Reg. §1.951A-2(c)(2).   

a. Deductions that would be disallowed if the CFC was a domestic corporation are not 
deductible in determining tested income or tested loss.  Preamble at 14.  Note:  This 
suggests future guidance under sections 163(j) and 267A will provide for their 
application to CFCs in determining tested income or tested loss.  Also, under Treas. Reg. 
§1.952-2(c)(5), capital loss carryback/carryover and NOL deduction do not apply. 

b. Comments requested on whether provisions of the Code that are limited to domestic 
corporations should apply, for example, the section 245A dividends received deduction.  
Comments also requested on other approaches to determining tested income and tested 
loss (e.g., modifications needed to Reg. 1.952-2 for purposes of calculating GILTI). 
Preamble at 14. 

2. High-tax exclusion applies only to income that would otherwise be subpart F income.  The 
exclusion from tested income under section 951A(c)(2)(A)(i)(III) applies only to income that is 
excluded from foreign base company income and insurance income solely by reason of an 
election made under section 954(b)(4).  Exclusion does not apply to income that is not subpart F 
income because of another exception (e.g., active financing exception of section 954(h) or CFC 
look-through under section 954(c)(6)).  Preamble at 15; Prop. Reg. §1.951A-2(c)(1)(iii).   

3. Subpart F exclusion applies without regard to E&P limitation under section 952(c).  Gross 
tested income and allowable deductions are determined without regard to the application of 
section 952(c).  E&P limitation and recapture rules do not apply.  Preamble at 16; Prop. Reg. 
§1.951A-2(c)(4).   

4. Allowable deductions allocated and apportioned under principles of section 954(b)(5).   
Principles of §1.954-1(c) apply by treating gross tested income that falls within a single separate 
category as a single item of gross income.  Preamble at 16; Prop. Reg. §1.951A-2(c)(3). 

5. Anti-abuse rule denies depreciation and amortization deductions and losses attributable to 
basis step-up from certain transactions occurring after December 31, 2017 and before 
section 951A applies with respect to the transferor CFC.  Any deduction or loss attributable to 
disqualified basis of any specified property is disregarded for purposes of determining tested 
income or tested loss.  Preamble at 17, 25; Prop. Reg. §1.951A-2(c)(5). 

a. Specified property:  Property of a type for which a deduction is allowable under section 
167 or 197 (i.e., depreciable or amortizable property, including intangible property). 

b. Disqualified basis:  The property’s adjusted basis immediately after a disqualified 
transfer in excess of the sum of pre-transfer adjusted basis and gain subject to tax as 
effectively connected income of the transferor, or as a subpart F inclusion of any US 
shareholder.   

																																																								
** References to Preamble are to the document released by Treasury and IRS on September 13, 2018, which may vary slightly 
from the document published in the Federal Register. 
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c. Disqualified transfer:  Transfer of specified property by a CFC to a related person in 
which gain is recognized, in whole or in part, during the disqualified period. 

d. Disqualified period:  The period beginning on January 1, 2018 and ending as of the close 
of the transferor CFC’s last tax year beginning before January 1, 2018. 

e. Rule cross-references a similar anti-abuse rule in Prop. Reg. §1.951A-3(h)(2) that applies 
to disregard basis for purposes of determining a CFC’s qualified business asset 
investment (discussed below).   

f. Preamble notes awareness of taxpayers engaging in transactions like the ones described 
in the Conference Report, p. 645 (see below related to QBAI), noting that basis step-up 
may also reduce the transferee’s CFC’s tested income or increase its tested loss when it is 
subject to section 951A (while the transferor CFC’s gain would not be tested income).  
Preamble at 24-25. 

g. Note:  Statutory basis for this per se rule is unclear. 

i. Section 951A(d)(4) provides specific authority to address transactions that 
increase a CFC’s QBAI (see below), but this authority does not clearly relate to 
section 197 amortization deductions that reduce a CFC’s tested income or 
increase its tested loss.  Conference Report explanation example referencing 
basis step-up transactions between the section 965 measurement date and section 
951A effective date states “if such transactions are undertaken to increase a 
CFC’s QBAI.” 

ii. Preamble also cites general regulatory authority under 7805(a).  Preamble at 24. 
Conference report explanation cited in Preamble refers to “non-economic 
transactions intended to affect tax attributes,” including CFC tested income.  This 
statement does not appear to support a per se rule that precludes an inquiry of the 
non-tax economics or intent of a transaction. 

B.  Net deemed tangible income return (Net DTIR) 

1. Only CFCs with tested income have qualified business asset investment (QBAI).  A US 
shareholder’s DTIR is 10 percent of the aggregate of the US shareholder’s pro-rata share of the 
QBAI of each tested income CFC for the year.  Preamble at 8; Prop. Reg. §1.951A-1(c)(3), -3(b), 
-3(c)(1).  The tangible property of a tested loss CFC is not taken into account in determining 
QBAI, DTIR, or net DTIR. 

2. Tangible property for purposes of QBAI is property eligible for depreciation under section 
168.  Tangible property means property for which the depreciation deduction provided by section 
167(a) is eligible to be determined under section 168 without regard to section 168(f)(1), (2), or 
(5) and the date placed in service.  Preamble at 17-18; Prop. Reg. §1.951A-3(c)(2).   

a. Reference to section 168 used because it applies only to tangible property, (consistent 
with section 951A(d)(2)).   

b. Property depreciable in part only qualifies as specified tangible property to that extent. 
For example, precious metal used in a manufacturing process may be considered tangible 
property in part because it is depreciable in part.  Preamble at 18 (citing Rev. Rul. 2015-
11). 

3. Dual use property is proportionately treated as specified tangible property.  Adjusted basis 
of tangible property used in both the production of gross tested income and other income is pro-
rated based on the “dual-use ratio.”  Preamble at 18; Prop. Reg. §1.951A-3(d). 

a. Property producing directly identifiable income (e.g., a machine):  The dual use ratio is 
gross tested income produced by the property in the inclusion year divided by the total 
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amount of gross income produced by the property in the inclusion year.  Prop. Reg. 
§1.951A-3(d)(2)(i). 

b. Property that does not produce directly identifiable income (e.g., an office building):  The 
dual use ratio is gross tested income of the CFC in the inclusion year divided by the total 
amount of gross income of the CFC in the inclusion year.  Prop. Reg. §1.951A-
3(d)(2)(ii). 

4. Adjusted basis of specified tangible property based on ADS regardless of acquisition date.  
Adjusted basis in property placed in service before December 22, 2017 is determined using the 
alternative depreciation system under section 168(g) as if it had applied from the date that the 
property was placed in service.  Preamble at 19; Prop. Reg. §1.951A-3(e)(3).  

5. In short taxable years, QBAI is reduced to produce a proportionate annualized amount:  
For purposes of determining adjusted basis on a quarter close, full quarters are used as if the CFC 
did not have a short taxable year, plus one or more short quarters (if any).  QBAI is the sum of (i) 
aggregate adjusted basis as of the close of each full quarter divided by 4; plus (ii) aggregate 
adjusted basis as of the close of each short quarter, multiplied by the number of days in the 
quarter divided by 365.  “Net DTIR is intended to reduce a US shareholder’s GILTI inclusion by 
an annual return on specified tangible property.”  Preamble at 19-20; Prop. Reg. §1.951A-3(f). 

6. Rules provided for specified tangible property held through a partnership.  A tested income 
CFC’s QBAI includes its share of partnership QBAI with respect to each partnership.  The CFC’s 
share of partnership adjusted basis in specified tangible property is determined by multiplying the 
partnership’s quarterly average adjusted basis in specified property by the partnership QBAI 
ratio.  Preamble at 20-23; Prop. Reg. §1.951A-3(g). 

a. Partnership property producing directly identifiable income:  The partnership QBAI ratio 
is the CFC’s distributive share of gross income produced by the property that is included 
in gross tested income of the CFC for the inclusion year divided by the total gross income 
produced by the property for the partnership taxable year.  Prop. Reg. §1.951A-
3(g)(2)(ii)(A). 

b. Partnership property that does not produce directly identifiable income:  The partnership 
QBAI ratio is the CFC’s distributive share of the partnership’s gross income included in 
gross tested income of the CFC for the inclusion year divided by the total amount of 
partnership gross income for the partnership taxable year.  Prop. Reg. §1.951A-
3(g)(2)(ii)(B). 

c. Comments are requested on this approach, including the rules addressing property that 
does not produce directly identifiable income.  Preamble at 23. 

7. Anti-abuse rule disregards basis in property held temporarily for purposes of determining 
QBAI.  If (i) a CFC acquires specified tangible property with a principal purpose of reducing a 
US shareholder’s GILTI inclusion, and (ii) the CFC holds the property temporarily, but over the 
close of at least one quarter, then the property is disregarded for purposes of determining the 
CFC’s QBAI.  Property held for less than 12 months is treated as per se acquired with a principal 
purpose if the acquisition would, but for this rule, reduce the GILTI inclusion of a US 
shareholder.  Preamble at 24; Prop. Reg. §1.951A-3(h)(1). 

a. Preamble cites section 951A(d)(4), which provides that “The Secretary shall issue such 
regulations or other guidance as the Secretary determines appropriate to prevent the 
avoidance of the purposes of this subsection, including regulations or other guidance 
which provide for the treatment of property if (A) such property is transferred, or held, 
temporarily, or (B) the avoidance of the purposes of this paragraph is a factor in the 
transfer or holding of such property.”  Preamble at 23. 
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8. For purposes of determining QBAI, anti-abuse rule disregards basis step-up from certain 
transactions occurring after December 31, 2017 and before section 951A applies with 
respect to the transferor CFC.  For purposes of determining QBAI, disqualified basis in 
specified tangible property is not taken into account.  Preamble at 25; Prop. Reg. §1.951A-
3(h)(2). 

a. Disqualified basis:  The property’s adjusted basis immediately after a disqualified 
transfer in excess of the sum of pre-transfer adjusted basis and gain subject to tax as 
effectively connected income of the transferor, or as a subpart F inclusion of any US 
shareholder. 

b. Disqualified transfer:  Transfer of specified tangible property by a CFC to a related 
person in which gain is recognized, in whole or in part, during the disqualified period. 

c. Disqualified period:  The period beginning on January 1, 2018 and ending as of the close 
of the transferor CFC’s last tax year beginning before January 1, 2018. 

d. Similar anti-abuse rule in Prop. Reg. §1.951A-2(c)(5) applies to deny depreciation and 
amortization deductions and losses attributable to basis step-up from transfers of 
depreciable or amortizable property.   

e. Preamble cites Conference Report, p. 645, which states “The conferees intend that non-
economic transactions intended to affect tax attributes of CFCs and their U.S. 
shareholders (including amounts of tested income and tested loss, tested foreign income 
taxes, net deemed tangible income return, and QBAI) to minimize tax under this 
provision to be disregarded.  For example, the conferees expect the Secretary to prescribe 
regulations to address transactions that occur after the measurement date of post-1986 
earnings and profits under amended section 965, but before the first taxable year for 
which new section 951A applies, if such transactions are undertaken to increase a CFC’s 
QBAI.”  Preamble notes awareness of such transactions and also notes that transactions 
that fall outside the scope of the anti-abuse rules may be challenged under other 
provisions or doctrines.  Preamble at 23-25. 

9. Specified interest expense (which reduces DTIR) is determined under a netting approach.  
A US shareholder’s specified interest expense is the excess of (i) its aggregate pro rata share of 
the tested interest expense of each CFC over (ii) its aggregate pro rata share of the tested interest 
income of each CFC.  Preamble at 27; Prop. Reg. §1.951-1(c)(3)(iii).  

a. Tested interest expense:  Interest expense paid or accrued by a CFC taken into account in 
determining the tested income or tested loss of the CFC, reduced by qualified interest 
expense of the CFC.  Preamble at 27-28; Prop. Reg. §1.951A-4(b)(1). 

i. Interest expense:  Any expense or loss that is treated as interest expense under the 
Code or regulations, and any other expense or loss predominantly incurred in 
consideration of the time value of money in a transaction or series of transactions 
in which the use of funds is secured for a period of time. 

ii. Qualified interest expense:  Interest expense paid or accrued by a qualified CFC 
attributable (described below) to a finance or insurance business, less interest 
income of the qualified CFC that is excluded from subpart F under section 
954(c)(3) or (c)(6).   

Ø Qualified CFC: An eligible corporation (within the meaning of section 
954(h)(2)) or a qualifying insurance company (within the meaning of 
section 953(e)(3)). 
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Ø Interest expense attributable to qualified CFC’s finance or insurance 
business determined by multiplying interest expense taken into account 
in determining tested income or loss by a fraction: (1) quarterly average 
bases of obligations or financial instruments that give rise to income 
excluded from subpart F under section 954(h) or (i); divided by (2) 
quarterly average bases of all assets. 

b. Tested interest income:  Interest income included in the gross tested income of a CFC, 
reduced by qualified interest income of the CFC.  Prop. Reg. §1.951A-4(b)(2). 

i. Interest income:  Any income or gain treated as interest income under the Code 
or regulations, and any other income or gain predominantly derived from 
consideration of the time value of money in a transaction or series of transactions 
in which the forbearance of funds is secured for a period of time. 

ii. Qualified interest income:  Interest income included in a qualified CFC’s tested 
income that is excluded from subpart F under section 954(h) or (i). 

c. Rules related to qualified interest expense of qualified CFCs are intended to exclude net 
interest expense of a captive finance CFC.  Preamble at 28. 

d. Treasury and IRS adopted the “netting approach” rather than a “strict tracing approach” 
to determine whether interest income is “attributable” to interest expense taken into 
account in determining a US shareholder’s net tested income within the meaning of 
section 951A(b)(2)(B).  According to the preamble, a tracing approach “would be 
administratively burdensome and difficult to reconcile with the framework of section 
951A, which generally requires a determination of CFC-level items followed by a second 
determination of U.S. shareholder-level aggregate pro rata shares of such items.”  
Preamble at 25-27.  

C.  Treatment of partnerships and their partners 

1. In general, a hybrid entity/aggregate approach applies.  Entity approach applies to a domestic 
partnership with respect to partners that are not US shareholders of any CFC owned by the 
partnership.  Aggregate approach applies to a domestic partnership for partners that are 
themselves US shareholders with respect to one or more CFCs owned by the partnership.  
Preamble at 33. 

2. Domestic partnership determines its own GILTI inclusion that is passed through to non-US 
shareholder partners.  A “US shareholder partnership” computes its own GILTI inclusion 
amount.  Each partner that is not a “US shareholder partner” of any “partnership CFC” takes into 
account its distributive share of the partnership’s GILTI inclusion (if any) under section 702 and 
Treas. Reg. §1.702-1(a)(8)(ii).  Preamble at 33; Prop. Reg. §1.951A-5(b). 

a. US shareholder partnership:  A domestic partnership that is a US shareholder of one or 
more CFCs. 

b. US shareholder partner:  A US person that is a partner in the US shareholder partnership 
and that is also a US shareholder (as defined in section 951(b)) of the partnership CFC. 

c. Partnership CFC:  A CFC in which a U.S. shareholder partnership owns section 958(a) 
stock.  

d. Note:  This is consistent with the treatment of a domestic partnership as a US shareholder 
for purposes of subpart F inclusions, including under section 965.  It is also consistent 
with section 951A(e)(2), which provides that a person is treated as a US shareholder of a 
CFC only if such person owns section 958(a) stock in such CFC. 



September 24, 2018 

	 6 

3. In determining the GILTI inclusion of a US shareholder partner, such partner is treated as 
owning its proportionate share of section 958(a) stock owned by the US shareholder 
partnership.  Section 958(a) stock of a partnership CFC owned by a US shareholder partnership 
is treated as section 958(a) stock owned proportionately by each US shareholder partner that is a 
US shareholder of the CFC in the same manner as if the US shareholder partnership were a 
foreign partnership under section 958(a)(2) and Treas. Reg. §1.958-1(b).  Preamble at 34; Prop. 
Reg. §1.951A-5(c).  See definitions of US shareholder partnership, US shareholder partner, and 
partnership CFC above. 

a. Partnership CFCs in which a partner is a US shareholder:  US shareholder partner’s pro-
rata shares of a partnership CFC’s “tested items” are included in the partner’s GILTI 
inclusion calculation as if the partner was the direct (or indirect) owner of the section 
958(a) stock of the partnership CFC.   

i. Tested items:  Tested income, tested loss, QBAI, tested interest expense, and 
tested interest income. 

ii. Note:  Section 951A(e)(2) provides that a person is treated as a US shareholder of 
a CFC only if such person owns section 958(a) stock in such CFC.  A US 
shareholder partner constructively owns CFC stock under 958(b), but it is 
deemed to own such stock under section 958(a) under this rule. 

b. Partnership CFCs in which a partner is not a US shareholder:  US shareholder partner’s 
distributive share of the partnership’s GILTI inclusion (if any) is determined without 
regard to the partnership’s pro rata shares of tested items of any partnership CFC in 
which the partner is a US shareholder. 

c. Tiered US shareholder partnerships:  Section 958(a) stock of a partnership CFC treated as 
owned by another US shareholder partnership under -5(c) is also treated as owned for 
purposes of applying -5(c) to a US shareholder partner of such other US shareholder 
partnership.  Prop. Reg. §1.951A-5(d). 

d. Reporting requirements:  A US shareholder partnership is required to provide on or with 
Schedule K-1 the partner’s distributive share of the partnership’s GILTI inclusion (if any) 
and, with respect to a US shareholder partner, the partner’s proportionate share of the 
partnership’s pro rata share (if any) of each CFC tested item of each partnership CFC.  
Prop. Reg. §1.951A-5(f). 

4. Treasury and IRS believe this hybrid approach is “the approach that best harmonizes the 
treatment of domestic partnerships and partners across all provisions of the GILTI regime 
(sections 250, 951A and 960).”  Preamble at 33. 

a. Pure aggregate approach might exempt small partners of a domestic partnership from 
GILTI, which is “not clearly contemplated in section 951A” and “is inconsistent with 
section 951.”  Preamble at 31.  

b. Pure entity approach would “fragment the shareholder’s GILTI inclusion amount into 
multiple GILTI inclusion amounts” where CFCs are also owned outside of partnerships, 
and would “present both an inappropriate planning opportunity as well as a trap for the 
unwary.” Preamble at 31. 

c. Other related provisions will apply at the domestic corporate partner level – section 
960(d) (foreign tax credit) and section 250 deduction.  Partnerships don’t get the section 
250 deduction, but legislative history indicates an intent to allow the deduction to 
domestic corporate partners, which is consistent with an aggregate approach.  Preamble at 
32. 



September 24, 2018 

	 7 

i. Note:  Where a domestic corporation is a US shareholder partner of a partnership 
CFC, the section 250 deduction follows from the aggregate approach – the 
partner’s proportionate shares of CFC tested items are included in its own GILTI 
calculation.  It is unclear whether the section 250 deduction will apply where the 
entity approach applies, (i.e., where the partner is not a US shareholder partner 
with respect to a partnership CFC).  Presumably, the US shareholder 
partnership’s GILTI inclusion would be treated as a separately stated item under 
Treas. Reg. §1.702-1(a)(8)(ii) and the section 250 deduction would be allowed at 
the corporate partner level. 

d. Comments requested: 

i. Whether any other approach “would more appropriately harmonize the 
provisions of the GILTI regime than the approach of the proposed regulations, 
particularly in light of the administrative and compliance burdens associated with 
any other approach and the approach of the proposed regulations.”  Preamble at 
35. 

ii. Adjustments required as a result of aggregate treatment for US shareholder 
partners, including adjustments to the partner’s basis in the partnership interest, 
the partner’s section 704(b) capital account, the partnership’s basis in CFC stock 
under section 961, and a CFC’s PTI with respect to the partner or partnership 
under section 959.  Preamble at 35-36. 

5. Special rule for partnership blocker structures.  Under certain conditions, a controlled 
domestic partnership (CDP) is treated as a foreign partnership in determining the ownership of 
section 958(a) stock for purposes of sections 951 through 964.  A CDP will be treated as an 
aggregate of its partners and partners will be treated as the owners of the section 958(a) stock in a 
CFC if, in general a US shareholder’s CFC is a partner in the CDP.  Preamble at 44-45; Prop. 
Reg. §1.951-1(h) 

a. A CDP defined as a domestic partnership controlled by a U.S. shareholder and related 
persons (within meaning of 267(b) or 707(b)(1)).  Control is based on facts and 
circumstances; deemed control if the U.S. shareholder and related persons own (directly 
or indirectly) more than 50 percent of the partnership’s capital or profits. 

b. For purposes of both subpart F and GILTI, this provision addresses Treasury and IRS 
concerns with fact patterns described in Notice 2010-41 (domestic partnership owned by 
CFCs to block application of subpart F). 

c. Similar to rule in section 965 proposed regulations.  See Prop. Reg. §1.965-1(e). 

D.  Treatment of GILTI inclusion amount and adjustments to E&P and basis 
1. GILTI inclusion is treated as subpart F income for purposes of the net investment income 

tax under section 1411 (in addition to other provisions identified in section 951A(f)(1)(A)).  
The GILTI inclusion is treated in the same manner as an amount included under section 
951(a)(1)(A) for purposes of applying section 1411.  Preamble at 36; Prop. Reg. §1.951A-6(b). 

2. Deductions are not deferred under sections 163(e)(3)(B)(i) and 267(a)(3)(B) to the extent 
taken into account in determining a US shareholder’s GILTI inclusion.  For purposes of 
sections 163(e)(3)(B)(i) and 267(a)(3)(B), an item (including OID) is treated as includible in the 
gross income of a US person to the extent such item increases a US shareholder’s pro rata share 
of tested income of a CFC, reduces the shareholder’s pro rata share of tested loss of a CFC, or 
both.  Where the US shareholder is a domestic partnership, this rule applies only to the extent one 
or more direct or indirect partners include the partnership’s GILTI inclusion (if any) in income or 
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the item is taken into account by a US shareholder partner in computing its GILTI inclusion.  
Preamble at 38; Prop. Reg. §1.951A-6(c). 

3. Basis adjustments for the use of tested losses are made at the time of a disposition of CFC 
stock.  For purposes of determining gain, loss, or income on the disposition of section 958(a) 
stock of a CFC owned directly or indirectly by a domestic corporation (“specified stock”), the 
basis in specified stock is reduced immediately before the disposition by the net used tested loss 
amount with respect to the CFC attributable to the specified stock.  The excess of the reduction 
over pre-existing basis is treated as gain from sale or exchange of the stock in the year of 
disposition.  Preamble at 39-42; Prop. Reg. §1.951A-6(e)(1)(i). 

a. Disposition:  Any transfer of specified stock that is taxable, in whole or in part, including 
a sale or exchange, contribution, or distribution of the stock, including a deemed sale or 
exchange by reason of the specified stock becoming worthless within the meaning of 
section 165(g), or any indirect disposition of specified stock of a lower-tier CFC as a 
result of a disposition of specified stock of an upper-tier CFC. 

b. Net used tested loss amount:  The excess of the aggregate used tested loss amount (i.e., 
the pro rata share of the amount of the CFC’s tested losses that were used to offset the pro 
rata share of tested income of other CFCs) over the aggregate offset tested income 
amount (i.e., the pro rata share of the amount of the CFC’s tested income that was 
sheltered by tested losses of other CFCs). 

c. Net offset tested income amount:  The excess of the aggregate offset tested income 
amount over the aggregate used tested loss amount. 

d. Disposition of an upper-tier CFC:  A direct disposition of the stock of a CFC can result in 
the indirect disposition of the stock of one or more lower-tier CFCs.  Preamble at 41. 

i. Direct disposition:  The basis reduction with respect to the stock of the upper-tier 
CFC takes into account the net used tested loss amounts and net offset tested 
income amounts with respect to the upper-tier CFC and each lower tier CFC.  
Prop. Reg. §1.951A-6(e)(ii). 

ii. Indirect disposition:  The basis adjustment with respect to the stock of the lowest-
tier CFC is deemed to occur first, and thereafter, up the chain of ownership until 
the adjustments are made to the specified stock directly owned by the person 
disposing of the stock.  Prop. Reg. §1.951A-6(e)(iv). 

e. Non-recognition transactions and section 381 transactions:  These rules are provided to 
prevent the elimination or avoidance of basis adjustments.  Preamble at 41. 

i. Specified stock acquired in a non-recognition transaction:  Principles of Treas. 
Reg. §1.1248-8 apply to determine net used tested loss amount or net offset 
tested income amount with respect to a CFC attributable to specified stock 
(treating tested income as earnings and profits and tested loss as a deficit in 
earnings and profits).  Prop. Reg. §1.951A-6(e)(4)(ii). 

ii. Section 381 transactions between CFCs:  Net used tested loss amount or net 
offset tested income amount with respect to the acquiring CFC is increased by 
the respective amounts of the acquired CFC.  This rule does not apply to the 
extent the acquiring CFC is an upper-tier CFC and such amounts would be taken 
into account in a direct disposition of the acquiring CFC (e.g., a 332 liquidation – 
see Prop. Reg. §1.951A-6(e)(9), Example 8).  Prop. Reg. §1.951A-6(e)(5). 

f. Preamble notes that, under the statute, the use of a tested loss does not (1) reduce the US 
shareholder’s tested loss CFC stock basis; (2) increase tested income CFC stock basis; or 
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(3) affect E&P of either the tested loss CFC or tested income CFC.  Rules are needed to 
prevent corporate US shareholders from receiving a double benefit for tested losses – first 
from use of tested loss in reducing GILTI inclusion, and second, from a higher loss or 
reduced gain upon disposition of the stock of the tested loss CFC.  However, for 
corporate US shareholders, application of the section 245A DRD generally eliminates the 
amount of gain attributable to offset tested income.  Preamble at 39.  Basis reduction is 
made only at the time of disposition, which prevents the use of tested losses alone from 
causing gain recognition.  Preamble at 40. 

g. Comments requested on whether (1) additional adjustments to stock basis or E&P should 
be made to account for a used tested loss or offset tested income; (2) similar rules should 
apply to non-corporate U.S. shareholders, taking into account the fact that non-corporate 
U.S. shareholders are not entitled to the DRD under section 245A; and (3) the definition 
of “disposition” should be modified (for example, whether the term should be broadened 
to include transactions that don’t involve actual transfer of stock but might result in 
taxable gain but for the presence of tax basis in CFC stock (referencing distributions 
subject to section 301(c)(2) and 1059)). Preamble at 42. 

E.  Treatment of consolidated groups 

1. Consolidated group member’s GILTI inclusion is determined by reference to the relevant 
items of each CFC owned by members of the same consolidated group.  A consolidated group 
member’s GILTI inclusion amount is the excess (if any) of the member’s net CFC tested income 
over the member’s net DTIR, determined using special definitions of net CFC tested income, and 
net DTIR.  Preamble at 46-47; Prop. Reg. §1.1502-51(b) and (e).  A member’s GILTI inclusion is 
determined as follows: 

a. Compute the member’s aggregate pro rata share of tested income of tested income CFCs;  

b. Aggregate the group members’ pro rata shares of tested losses and items necessary to 
determine net DTIR – QBAI, tested interest expense, and tested interest income – and 
then allocate such amounts to the member proportionately based on the ratio that its 
aggregate tested income bears to the total aggregate tested income of the consolidated 
group;  

c. Determine the member’s net CFC tested income by subtracting its allocable share of the 
group’s tested losses from the member’s aggregate tested income;  

d. Determine the member’s net DTIR based on its allocable share of QBAI, tested interest 
expense, and tested interest income; and 

e. Determine the member’s GILTI inclusion by subtracting its net DTIR from its net CFC 
tested income.  

2. Basis adjustments in CFC stock related to used tested loss amounts are made pursuant to 
Prop. Reg. §1.951A-6(e), determined by applying special rules to reflect allocations of 
consolidated group tested losses.  A member’s used tested loss amount with respect to a tested 
loss CFC is the pro rata share of the amount of tested losses used to offset consolidated group 
tested income.  A member’s offset tested income amount with respect to a tested income CFC is 
the pro rata share of the amount of tested income that was sheltered by the member’s allocable 
share of consolidated group tested losses.  Preamble at 47; Prop. Reg. §1.1502-51(c).   

3. Basis adjustments to consolidated group member stock are made to reflect CFC stock basis 
adjustment rules related to used tested loss amounts.  A portion of a member’s offset tested 
income amount is treated as tax-exempt income and all of a member’s used tested loss amount is 
treated as a noncapital, nondeductible expense.  Preamble at 48; Prop. Reg. §1.1502-
32(b)(3)(ii)(E) and (iii)(C).  
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4. Comments requested regarding the coordination of rules of proposed §§ 1.951A-6(e) and 
1.1502-51(c) with the investment adjustment regime of § 1.1502-32, specifically whether (1) 
the amount of the adjustments to the member stock basis should be limited to the amount of the 
adjustments to CFC stock basis; (2) whether the adjustments to the member stock basis should all 
be made on a current basis, made to the extent of the basis adjustments provided in proposed 
§1.951A-6(e) on a current basis with any remaining adjustments being made at the time of a 
disposition of stock of a CFC or of a member, or made only at the time of a disposition of the 
stock of a CFC or of a member; and (3) whether a section 245A deduction should not be treated 
as tax-exempt income to the extent that the underlying dividend is attributable to offset tested 
income for which basis adjustments have already been made.  Preamble at 48-49. 

5. Comments also requested as to whether (1) there are any circumstances in which there should 
be a deemed disposition of the CFC stock owned by a member, such that the rules of proposed 
§1.951A-6(e) would apply; (2) there are other transactions that should be described in the 
definition of transferred shares in proposed §1.1502-32(b)(3)(ii)(F)(1), such as a deemed 
disposition pursuant to §1.1502-19(c)(1)(iii)(B); and (3) any other adjustments are necessary to 
prevent the duplication of gain or loss resulting from a member’s ownership of a CFC, including 
situations where a member owning a CFC joins another consolidated group.  Preamble at 49. 

6. No new rules proposed under § 1.1502-33, which provides rules for adjusting the E&P of a 
subsidiary and any member owning stock of the subsidiary.  Comments requested on whether 
additional rules under § 1.1502-33 (or any other regulations under section 1502) are necessary.  
Preamble at 50. 

F.  Determination of pro rata share 

1. Pro rata share rules for subpart F income apply, with modifications to account for 
differences between subpart F and tested income, tested loss, and QBAI.  A US shareholder’s 
pro rata share of any CFC item necessary for calculating its GILTI inclusion amount is 
determined by reference to section 958(a) stock owned as of the close of the CFC’s taxable year, 
including stock treated as owned by the US shareholder through a domestic partnership under 
Prop. Reg. §1.951A-5(c).  Preamble at 9-12; Prop. Reg. §1.951A-1(d).  See also proposed 
amendments to pro rata share rules for subpart F income under Prop. Reg. §1.951-1(e). 

a. Pro rata share of tested income is generally determined in the same manner as pro rata 
share of subpart F income under section 951(a)(2) and §1.951-1(b) and (e) – based on the 
relative amount that would be received by the shareholder in a year-end hypothetical 
distribution of all of the CFC’s current year earnings.  In years following a tested loss, 
tested income is allocated to any class of stock to the extent that tested loss was allocated 
to such class in prior years. 

b. Pro rata share of QBAI determined based on the amount of QBAI included in the 
hypothetical distribution, which is generally proportionate to tested income pro rata share 
amount.  If QBAI exceeds 10 times tested income, the excess is allocated solely to 
common stock (not preferred stock). 

c. Pro rata share of tested loss determined based on the relative amount that would be 
received by the shareholder in a year-end hypothetical distribution of an amount equal to 
the tested loss only to common stock, except in certain cases involving dividend 
arrearages with respect to preferred stock and common stock with no liquidation value.  
Pro rata share of tested loss is reduced for the days the shareholder did not own section 
958(a) stock. 

d. Pro rata share of tested interest expense equals the amount by which the CFC’s tested 
interest expense reduces the shareholder’s pro rata share of tested income, increases the 
shareholder’s pro rata share of tested loss, or both. 
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e. Pro rata share of tested interest income equals the amount by which the CFC’s tested 
interest income increases the shareholder’s pro rata share of tested income, reduces the 
shareholder’s pro rata share of tested loss, or both. 

f. Comments requested on these approaches for determining pro rata share of QBAI and 
tested loss, including how (or whether) to allocate tested loss of a CFC when no class of 
CFC stock has positive liquidation value.  Preamble at 12. 

2. Proposed amendments to Reg. §1.951-1(e) intended to address avoidance structures.  For 
purposes of determining a US shareholder’s pro rata share of subpart F income, earnings and 
profits for the taxable year are first hypothetically distributed among the classes of stock based on 
distribution rights and then pro rata to each share in the class on the last day of the CFC’s taxable 
year on which it is a CFC.  Preamble at 42-44; Prop. Reg. §1.951-1(e)(1)-(5) 

a. Determination of distribution rights is made based on all relevant facts and circumstances 
related to the economic rights and interest in the current earnings and profits of each 
class. 

b. No amount of current earnings and profits is distributed in the hypothetical distribution 
with respect to a class of stock to the extent a distribution of such amount would be 
treated as a redemption, liquidation, or return of capital. 

c. The amount distributed in the hypothetical distribution to a class of redeemable preferred 
stock with cumulative dividend rights and dividend arrearages that do not compound at 
least annually at the AFR may not exceed the amount of dividends actually paid during 
the year with respect to the stock plus the present value of the unpaid current dividends 
with respect to the class. 

d. If there is an arrearage in dividends for prior tax years with respect to a class of preferred 
stock, an amount distributed in the hypothetical distribution to the class of preferred stock 
by reason of the arrearage is limited to the amount by which the arrearage exceeds the 
accumulated post-1962 earnings and profits of the CFC as of the later of the beginning of 
the tax year, or the date on which such stock was issued. 

e. A restriction or other limitation on distributions is not taken into account in determining 
the amount of the hypothetical distribution.  For this purpose, a restriction does not 
include currency or other restrictions or limitations imposed under the laws of any 
foreign country as provided in section 964(b), or the right to receive certain fixed 
preferred distributions on a periodic basis. 

3. Any transaction or arrangement that is part of a plan a principal purpose of which is the 
avoidance of Federal income taxation is disregarded for purposes of applying the pro rata 
share rules.  This includes, but is not limited to, transactions or arrangements to reduce a US 
shareholder’s pro rata share of the subpart F income of a CFC.  Rule applies for purposes of the 
GILTI pro rata share rules in Prop. Reg. §1.951A-1(d), including the rule that allocates QBAI 
based on the pro rata share of tested income.  Preamble at 43; Prop. Reg. §1.951-1(e)(6). 


