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Overview and Background 

The Treasury Department and IRS (collectively, “Treasury”) released final temporary regulations on June 

14, 2019 (“Temporary Regulations”)—without prior notice and comment—related to the dividends-

received deduction under section 245A (“DRD”)1 and the subpart F exception under section 954(c)(6)(the 

“CFC look-through exception”).2  The Temporary Regulations limit the application of the DRD and the 

CFC look-through exception in what Treasury refers to as three “specific and narrow” situations where 

the DRD or the CFC look-through exception, respectively, would result in income not being subject to 

U.S. tax under the section 965 transition tax, the GILTI regime, or the subpart F regime. 

First, with respect to taxpayers with fiscal-year CFCs, the provisions of TCJA resulted in a gap between 

the last measurement date for earnings and profits (E&P) of the CFC for purposes of the section 965 

transition tax and the date that GILTI first applies with respect to the CFC (the “disqualified period”).  

According to the Preamble, Treasury is concerned that, during the disqualified period, “CFCs may have 

engaged in certain transactions with related parties with a goal of creating stepped-up basis for the buyer, 

while generating E&P for the seller CFC that are not subject to any current tax” and may still be eligible 

for the DRD.  To address this concern, the Temporary Regulations reduce the DRD allowed to a section 

245A shareholder with respect to a dividend from a CFC by 50 percent for E&P resulting from non-

ordinary course dispositions of certain specified property between related parties during the disqualified 

period (an “extraordinary disposition”).  This rule does not apply if the net gain from all such dispositions 

is de minimis, as defined by the Temporary Regulations (and described below). 

Second, according to Treasury, there are “unanticipated interactions between section 245A and the rules 

for allocating subpart F income and GILTI when there is a change in ownership of a CFC” that provide “a 

planning opportunity to completely avoid the application of subpart F and GILTI regimes on an annual 

basis.”  As an example, the Preamble provides such opportunities could arise as a result of the interaction 

                                                 
 References to Preamble are to the document released by Treasury and IRS on June 14, 2019, which may vary 

slightly from the document published in the Federal Register on June 18, 2019. 

 
1 Under section 245A enacted as part of the Tax Cuts and Jobs Act (“TCJA”), any dividend received from a 

specified 10-percent owned foreign corporation (i.e., any foreign corporation with respect to which any domestic 

corporation is a U.S. shareholder of such foreign corporation (“SFC”)) by a domestic corporation which is a U.S. 

shareholder (“section 245A shareholder”) is allowed a deduction for an amount equal to the foreign-source portion 

of that dividend. 

 
2 Under the CFC look-through exception, payments of dividends, interest, rents, and royalties between related CFCs 

are not subject to subpart F treatment, provided that the payments are attributable to income that is neither subpart F 

income or income effectively connected with the conduct of a U.S. trade or business.  While the exception is 

intended to allow U.S. shareholders to reinvest active foreign earnings of one CFC in a related CFC without being 

subject to full U.S. taxation at 21 percent, such payments are still subject to GILTI provisions. 
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of section 951(a)(2)(B), a long-standing provision in the subpart F regime to prevent double taxation of 

the same earnings, and the DRD.  Specifically, in the case of a transfer of CFC stock from a transferor 

section 245A shareholder to a transferee section 245A shareholder, a dividend from the CFC to the 

transferor during the tax year of the transfer might both (i) be excluded from the transferor’s income by 

reason of the DRD; and (ii) reduce the transferee’s share of subpart F income or tested income of the CFC 

by reason of section 951(a)(2)(B).  The planning opportunities associated with this interaction are 

exacerbated by the repeal of section 958(b)(4).   

To shut down those opportunities, the Temporary Regulations disallow a DRD in certain cases where 

there has been an “extraordinary reduction” in a controlling shareholder’s ownership of a CFC during the 

tax year and application of the DRD would allow U.S. tax to be avoided.  An extraordinary reduction 

generally occurs when the controlling shareholder transfers more than 10 percent of its stock in a CFC or 

there is a greater than 10-percent ownership change in the controlling shareholder’s ownership of the 

CFC.  This rule does not apply if the sum of a CFC’s subpart F and tested income does not exceed a de 

minimis amount, as defined by the Temporary Regulations (and described below).   

Third, to “protect against avoidance” of those two rules, the Temporary Regulations (i) deny application 

of the CFC look-through exception in cases where a dividend from a lower-tier CFC to an upper-tier CFC 

would be an extraordinary disposition amount if distributed directly to the section 245A shareholders of 

the lower-tier CFC (the denial would be limited by 50 percent to provide similar treatment for a dividend 

received directly by a U.S. shareholder from a CFC); and (ii) limit the amount of distributions from a 

CFC out of E&P attributable to subpart F or GILTI that can qualify for the CFC look-through exception 

in a tax year in which an extraordinary reduction occurs with respect to the CFC’s stock.  

The Temporary Regulations also include information reporting rules under section 6038.   

The rules in the Temporary Regulations are retroactive – they generally apply to distributions occurring 

after December 31, 2017 – and expire on June 14, 2022.  The deadline for written comments is September 

16, 2019 (90 days after publication in the Federal Register).   

Overall, from a policy perspective, based on the “structure and history of the international provisions of 

the Code,” the Preamble stated that Treasury does not “believe” that Congress intended section 245A to 

“defeat the purposes of subpart F and GILTI regimes.”  In other words, according to the Special Analyses 

contained in the Temporary Regulations, any “deviations” which allow taxpayers to utilize the DRD in 

situations where otherwise identical income would be subject to U.S. tax would be “inconsistent with the 

purposes of the new international tax regime enacted by Congress.”  Thus, in these situations where the 

“literal effect” (i.e. statutory language)3 would reverse what Treasury believes is the “intended effect” of 

the subpart F and GILTI regimes, 4 Treasury—citing to its authority under sections 245A(g) and 

7805(a)— determined that such “conflict is best resolved, and the structure of the statutory scheme is best 

preserved, by limiting section 245A’s effect.”5   

                                                 
3 For example, Treasury acknowledges in the Preamble that “the provisions that apply harmoniously to a calendar 

year CFC fail to form a cohesive regime when applied to a fiscal year CFC for its first taxable year that ends in 

2018.” 
 
4 With respect to the “intended effect”—and putting aside the question of whether Treasury’s authority may extend 

to overriding statutory effective dates to achieve an “intended effect”—the Preamble does not reference TCJA’s 

legislative history in which Congress (1) acknowledged the existence of the period of time Treasury refers to as the 

disqualified period; and (2) provided express contours of Treasury’s authority to address abuse from transactions 

occurring during that period.  See TCJA Conference Report p. 645. 

 
5 With respect to limiting the DRD as the way to “best resolve” any conflict and “best preserve” the statutory 

scheme, the Preamble does not reference section 4(gg)(11) of the Brady technical corrections discussion draft, 

released January 2, 2019, which would expand the section 965 tax base to include “extraordinary E&P” and defer 
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In sum, given the Temporary Regulations interpret key international tax provisions in a manner that 

contravenes statutory language on a retroactive basis—and issued almost 18 months after TCJA 

enactment without any prior notice and comment—it is anticipated that some taxpayers may challenge 

these regulations on both procedural and substantive grounds.  

Good Cause Exception 

Because of the retroactive nature of the Temporary Regulations without prior notice and comment, a 

“statement of good cause” is included. 

In March 2019, Treasury issued a policy statement (the “Policy Statement”) stating its intent to follow the 

notice-and-comment requirements under the Administrative Procedures Act (“APA”).  Under the APA, if 

an agency finds it has “good cause” to do so, it may issue an interim final rule that becomes effective 

immediately without notice and comment if that rule is promulgated with a statement of good cause 

explaining the basis for that finding.  In accordance with the APA, the Policy Statement provided that 

Treasury would issue temporary regulations without a prior notice-and-comment process only in “certain 

exceptional circumstances” and only when including “a statement of good cause.” 

In accordance with the Policy Statement, Treasury issued these Temporary Regulations under the “good 

cause” exception, providing the following rationales: 

• Any notice-and-comment period, as well as a delayed effective date, would provide taxpayers with 

the opportunity to engage in the transactions to which these rules relate with confidence that they 

achieve the intended tax avoidance results absent the applicability of the regulations.  Also, while 

some taxpayers may consider engaging in the types of transactions described in the regulations, others 

“may be deterred from doing so because of uncertainty.”  (While acknowledging that the gap period 

for entering into extraordinary dispositions has closed, Treasury asserts this rationale is still relevant 

for such transactions because “the ability to utilize the section 245A deduction for earnings generated 

in the extraordinary disposition would apply indefinitely absent these temporary regulations.”) 

• The Temporary Regulations, as applied retroactively, will affect tax years of certain taxpayers ending 

in 2018—and thus they can apply to tax years for which tax returns have been or may be due during a 

period of comment and delayed effectiveness.  Thus, Treasury asserted, delaying the effective dates 

until after such a period closes could increase taxpayer compliance costs because certain taxpayers 

would only be able to come into compliance with the regulations by amending and refiling returns 

and paying additional taxes owed with interest.   

• The Temporary Regulations have a fixed expiration date (i.e., “are by their nature short term”), 

comments are requested on all aspects of these rules, and Treasury will consider all written comments 

properly and timely submitted when finalizing the Temporary Regulations. 

• The Temporary Regulations are part of a regulatory effort to implement the provisions of TCJA, 

“which effected sweeping and complex statutory changes to the international tax regime.”  To qualify 

for retroactivity under section 7805(b)(2), a regulation retroactive to TCJA enactment must be 

effective no later than June 22, 2019, and thus the Temporary Regulations need to apply retroactively 

from the date of the underlying statutory provisions “to ensure that the international tax regime 

enacted by TCJA, and its interaction with existing tax rules, functions correctly for all affected 

periods.”  Also, retroactivity is required to prevent treating taxpayers comparatively advantageously if 

they have engaged in the types of transactions described in the Temporary Regulations prior to the 

date of issuance.  

                                                 
the related tax until a triggering event occurs.  The Preamble also does not reference the JCT Bluebook (footnote 

1653), which stated that a technical correction may be necessary to address the interaction between section 245A 

and section 951(a)(2)(B) (or section 4(ee)(4) of the Brady technical correction discussion draft). 
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Detailed Summary 

1. Limitation of Amounts Eligible for the DRD.   

a. Scope.  Temp. Reg. §1.245A-5T(b). 

i. A section 245A shareholder is allowed a DRD for any dividend received from a 

specified 10-percent owned foreign corporation (“SFC”) only to extent that the 

dividend exceeds the “ineligible amount” of the dividend.   

ii. Ineligible amount: an amount equal to the sum of 

1. 50% of the “extraordinary disposition amount” and; 

2. The “extraordinary reduction amount”. 

b. Extraordinary disposition amount.  Temp. Reg. §1.245A-5T(c). 

i. Extraordinary disposition amount: portion of a dividend received by a section 245A 
shareholder from an SFC that is paid out of the “extraordinary disposition account” 

with respect to the section 245A shareholder. 

ii. Extraordinary disposition account:  an account which equals the balance of the 

product of the “extraordinary disposition ownership percentage” and the 

“extraordinary disposition E&P”, reduced (but not below zero) by the “prior 

extraordinary disposition amount”. 

1. Extraordinary disposition ownership percentage:  The percentage of stock 

(by value) of an SFC that a section 245A shareholder owns at the beginning 

of the “disqualified period” or, if later, on the first day during the disqualified 

period on which the SFC is a CFC—regardless of whether the section 245A 

shareholder owns such SFC stock on the date of the “extraordinary 

disposition” giving rise to the extraordinary disposition E&P. 

2. Extraordinary disposition E&P:  An SFC’s E&P amount equal to the sum of 

the net gain recognized by the SFC with respect to “specified property” in 

each “extraordinary disposition”. 

3. Prior extraordinary disposition amount:  Sum of (i) the extraordinary 

disposition amount of each prior dividend received by the section 245A 

shareholder from the SFC; and (ii) 200-percent of the sum of the amounts 

included in the section 245A shareholder’s gross income by reason of the 

Temp. Reg. §1.245A-5T(d). (see Sec. 2a below) 

4. Ordering rule:  In determining portion of dividend received that is paid out 

of the extraordinary disposition account, a dividend is first considered paid 

out of “non-extraordinary disposition E&P” and then considered paid out of 

extraordinary disposition E&P.  Non-extraordinary disposition E&P is an 

amount of SFC E&P equal to the excess (if any) of  

a. (A) the product of (i) the amount of SFC’s section 959(c)(3) E&P, 

determined as of the end of the SFC’s taxable year (without regard to 

distributions during the year), reduced by any dividends paid by the 

SFC earlier in the year; and (ii) the percentage of stock (by value) 

owned by the section 245A shareholder directly or indirectly 

immediately after the distribution; over  

b. (B) the balance of the section 245A shareholder’s extraordinary 

disposition account, determined immediately before the distribution. 
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iii. Extraordinary disposition:  Generally 4 requirements.  Disposition must be 

1. Of specified property; 

a. Specified property:  Any property if gain recoginezed with respect to 

such property during the disqualified period is not described in 

section 951A(c)(2)(A)(i)(I) through (V) (i.e., gross tested income). 

2. Occur on a date on which the SFC was a CFC and during the SFC’s 

disqualified period; 

a. Disqualified period: With respect to an SFC that is a CFC on any day 

during the tax year that includes January 1, 2018, the period 

beginning on January 1, 2018, and ending as of the close of the 

taxable year of the SFC, if any, that begins before January 1, 2018, 

and ends after December 31, 2017 (i.e., the period between the last 

section 965 measurement date and the section 951A effective date). 

b. An extraordinary disposition also includes a disposition during the 

disqualified period on a date which the SFC is not a CFC if there is a 

plan, agreement, or understanding involving a section 245A 

shareholder to cause the SFC to recognize gain that would give rise 

to an extraordinary disposition if the SFC were a CFC. 

3. Be to a related party (defined by reference to sections 267(b) or 707(b)); and 

4. Be outside of the ordinary course of the SFC’s activities. 

a. Generally, based on facts-and-circumstances:  Take into account 

whether transaction is consistent with the SFC’s past activities, 

including with respect to quantity and frequency.  A disposition can 

still be considered non-ordinary course even if the SFC regularly 

disposes of property of the same type of, or similar to, the specified 

property to persons that are not related parties. 

b. Per se rule:  A disposition is treated as occurring outside of the 

ordinary course of the SFC’s activities if the disposition is either (1) 

undertaken with a principal purpose of generating E&P during the 

disqualified period; OR (2) the disposition is of intangible property 

within meaning of section 367(d)(4).  

iv. Rationale for limiting DRD to 50% of extraordinary disposition amount:  A taxpayer 

generally would have been eligible for a deduction under either (i) section 

250(a)(1)(B) had the earnings been subject to GILTI; or (ii) section 965(c) had the 

earnings been subject to the transition tax. 

v. De minimis exception:  No SFC disposition is considered to be an extraordinary 

disposition if the net gain in all such dispositions does not exceed lesser of (i) $50 

million or (ii) 5 percent of the gross value of all of the SFC’s property held 

immediately before the beginning of its disqualified period. 

vi. Successor rules:  Various successor rules are provided with respect to an 

extraordinary disposition account upon certain transfers of stock of an SFC by a 

section 245A shareholder, including (i) when another section 245A shareholder 

succeeds to all or a portion of the account; (ii) certain section 381 transactions; (iii) 

certain distributions involving section 355 or 356; and (iv) certain transfers of stock 

of lower-tier CFCs by upper-tier CFCs.  See Temp. Reg. §1.245A-5T(c)(4).  
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vii. Consolidated groups:  Comments requested on the treatment of consolidated groups 

under the Temporary Regulations.  Preamble stated that Treasury believes 

consolidated groups should be treated in the same manner as a single taxpayer for 

purposes of Temp. Reg. §1.245A-5T(c). 

viii. Coordination with rules applicable to disqualified basis:  Comments requested on 

whether and how the disqualified basis rules in Prop. Reg. §1.951A-2(c)(5) should be 

coordinated with Temp. Reg. §1.245A-5T(c).  Preamble stated that Treasury is 

considering the extent to which it would be appropriate to coordinate the two sets of 

rules, taking into account the IRS’s ability to administer and taxpayers’ ability to 

comply with such rules. 

c. Extraordinary reduction amount.  Temp. Reg. §1.245A-5T(e). 

i. Extraordinary reduction amount, in general, means, with respect to a dividend 

received by a “controlling section 245A shareholder” from a CFC during a tax year 

ending after December 31, 2017, in which an extraordinary reduction occurs with 

respect to the controlling section 245A shareholder’s ownership of the CFC, the 

lesser of: 

1. the amount of the dividend; or 

2. the amount equal to the sum of the controlling 245A shareholder’s pre-

reduction pro rata share of the CFC’s subpart F income and tested income for 

the tax year, reduced, but not below zero, by the prior extraordinary 

reduction amount. 

ii. An extraordinary reduction generally occurs when either: 

1. during the taxable year, the controlling section 245A shareholder transfers 

more than 10 percent (by value) of its stock of the CFC (e.g., a 90 percent 

shareholder transferring 9 percent of stock), provided the stock transferred, in 

the aggregate, represents at least 5 percent (by value) of the CFC’s 

outstanding stock at the beginning of the CFC’s tax year; or  

2. as a result of transaction(s) occurring during the tax year, there is a greater 

than 10 percent (by value) change in the controlling section 245A 

shareholder’s overall ownership of the CFC (e.g., 90 percent shareholder 

which, as a result of an issuance to a foreign person, reduces the 

shareholder’s ownership below 81 percent), provided the difference between 

the initial percentage and year-end percentage is at least five percentage 

points.  The 10-percent decline is measured against the “initial percentage”, 

which is the ownership percentage as of either (i) the day in the taxable year 

when controlling section 245A shareholder’s ownership percentage was its 

highest; or (ii) the day immediately before the first day on which stock was 

transferred in the preceding taxable year in a transaction(s) pursuant to a plan 

to reduce the controlling section 245A shareholder’s ownership percentage. 

iii. Controlling section 245A shareholder:  Any section 245A shareholder that owns 

more than 50 percent (by vote or value) of CFC’s stock.  All CFC stock owned by a 

related party with respect to the section 245A shareholder, or by other persons acting 

in concert with the section 245A shareholder to undertake the extraordinary 

reduction, is considered owned by the section 245A shareholder. 
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iv. Result of limitation:  The full amount of a dividend that is an extraordinary reduction 

amount is included in the controlling section 245A shareholder’s income and not 

offset by the DRD. 

v. Election (if taxpayer would rather be subject to subpart F and GILTI as opposed to 

denial of DRD):  For each CFC tax year in which an extraordinary reduction occurs 

with respect to a controlling section 245A shareholder and for which there would be 

an extraordinary reduction amount or tiered extraordinary reduction amount (see Sec. 

2.b below), no amount is considered an extraordinary reduction amount or tiered 

extraordinary reduction amount (i.e., a controlling section 245A shareholder is not 

required to reduce the DRD) if each controlling 245A shareholder elects to close the 

CFC’s taxable year for all purposes of the Code on the date of the extraordinary 

reduction.  The closing of the CFC tax year results in all U.S. shareholders that CFC 

stock on such a date taking into account their pro rata shares of subpart F income or 

tested income earned by the CFC as of that date. 

1. Foreign tax allocation:  If election is made, but the CFC’s tax year does not 

close pursuant to foreign law, foreign taxes paid or accrued with respect to 

such foreign tax year are allocated between the period of the foreign tax year 

that ends with, and the period of the foreign tax year that begins after, the 

date on which the CFC’s tax year closes as a result of the election. 

2. Time and manner:  In general, election is made and effective if the required 

statement is timely filed (including extensions) by each controlling section 

245A shareholder making the election with its original tax return for the tax 

year in which the extraordinary reduction occurs. 

vi. De minimis exception:  No amount is considered to be an extraordinary reduction 

amount if the sum of the CFC’s subpart F and tested income does not exceed the 

lesser of (i) $50 million or (ii) 5 percent of CFC’s total income for the year.  

2. Limitation of Amounts Eligible for the Look-Through Exception with Respect to Certain 

Dividends. 

a. CFC look-through exception limitation – extraordinary dispositions.  Temp. Reg. §1.245A-

5T(d). 

i. In general, if an upper-tier CFC receives a dividend from a lower-tier CFC, the 

dividend is eligible for the CFC look-through exception only to the extent that the 

otherwise eligible amount exceeds the “disqualified amount”.   

1. Disqualified amount equals 50 percent of the quotient of (1) the sum of each 

section 245A shareholder’s “tiered extraordinary disposition amount” with 

respect to the lower-tier CFC; and (2) the percentage of stock of the upper-

tier CFC (by value) owned, in the aggregate, by U.S. tax residents that 

include in their gross income their pro rata share of the upper-tier CFC’s 

subpart F income under section 951(a) on the last day of the upper-tier CFC’s 

taxable year. 

a. Tiered extraordinary disposition amount: With respect to a dividend 

received by an upper-tier CFC from a lower-tier CFC (other than 

dividends treated as received directly by a section 245A shareholder 

under section 964(e)(4)) and a section 245A shareholder, the portion 

of the dividend that would be an extraordinary disposition amount if 
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the section 245A shareholder received as a dividend its pro rata share 

of the dividend from the lower-tier CFC. 

2. Rationale for multiplying amount by 50 percent:  To provide similar 

treatment for dividend received by section 245A shareholder from a CFC and 

a dividend received by an upper-tier CFC from a lower-tier CFC. 

3. Unlike disallowance of DRD with respect to an extraordinary disposition 

amount, which only applies to corporate U.S. shareholders, limitation to 

application of the CFC look-through exception with respect to a dividend 

received by an upper-tier CFC can result in a subpart F inclusion to any U.S. 

shareholder, including individuals. 

b. CFC look-through exception limitation - extraordinary reductions.  Temp. Reg. §1.245A-

5T(f). 

i. In general, if an extraordinary reduction occurs with respect to a lower-tier CFC and 

an upper-tier CFC receives a dividend from the lower-tier CFC (other than dividends 

treated as received directly by a section 245A shareholder under section 964(e)(4))  

in the tax year in which the extraordinary reduction occurs, then the amount of the 

dividends that would otherwise be eligible for the CFC look-through exception is 

only eligible to extent that the dividend exceeds the “tiered extraordinary reduction 

amount”. 

1. Tiered extraordinary reduction amount:  With respect to the portion of a 

dividend received by an upper-tier CFC from a lower-tier CFC during a tax 

year of the lower-tier CFC that would otherwise be eligible for the CFC look-

through exception, the amount of the dividend equal to the excess, if any, of 

the product of (i) the sum of the lower-tier CFC’s subpart F income and 

tested income for the tax year; and (ii) the upper-tier CFC’s ownership 

percentage in the lower-tier CFC, over the following four amounts: 

a. The sum of the pro-rata shares of the lower-tier CFC’s subpart F 

income and tested income for the tax year that is taken into account 

by U.S. tax residents and attributable to shares of the lower-tier CFC 

owned by the upper-tier CFC; 

b. The sum of prior tiered extraordinary reduction amounts and 

amounts included in an upper-tier CFC’s subpart F income by reason 

of section 245A(e) (i.e., prior hybrid dividends from the lower-tier 

CFC during the taxable year); 

c. The sum of certain prior extraordinary reduction amounts with 

respect to the lower-tier CFC arising in cases in which the lower-tier 

CFC was a first-tier CFC at some point in the tax year and paid a 

dividend to one or more controlling section 245A shareholders at 

that time; and 

d. The product of (i) the upper-tier CFC’s ownership percentage in the 

lower-tier CFC; and (ii) the sum of the amounts of subpart F income 

and tested income taken into account by U.S. tax residents 

attributable to stock issued by the lower-tier CFC during the tax year. 

2. Transition rule:  For purposes of applying these rules in tax years of a lower-

tier CFC beginning on or after January 1, 2018 and ending before June 14, 

2019, a tiered extraordinary reduction amount is determined by treating the 
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lower-tier CFC’s subpart F income for the tax year as if it were neither 

subpart F income nor tested income. 

c. Treatment of dividends received by CFCs under section 245A remains under study 

i. Noting that “the terms” of section 245A apply only to dividends received by 

domestic corporations, but that Treas. Reg. §1.952-2 includes rules that treat foreign 

corporations as domestic corporations for purposes of computing a foreign 

corporation’s gross income and taxable income, the Preamble stated that Treasury 

intends to issue future guidance providing that “in general, any provision that is 

expressly limited in its application to domestic corporations does not apply to CFCs 

by reason of §1.952-2.”6 

ii. Notwithstanding that general pronouncement to be formalized in future guidance, the 

Preamble also stated that Treasury will “continue to study whether, and to what 

extent, proposed regulations should be issued that provide that dividends received by 

a CFC are eligible for the section 245A deduction.” 

iii. While the general availability of the DRD to CFCs is still to be determined, the 

Preamble made clear that in no case would any person be allowed a DRD for the 

portion of a dividend paid to a CFC that is not eligible for the CFC look-through 

exception as a result of the Temporary Regulations. “Permitting the deduction in such 

a case would undermine application of the rule that reduces the amount of the 

dividend eligible for the section 954(c)(6) exception.” 

d. Cross-reference to other rules. 

i. In addition to limiting the CFC look-through exception through Temp. Reg. 

§1.245A-5T, Treasury issued Temp. Reg. §1.954(c)(6)-1T, which provides a non-

exclusive list of rules that limit the applicability of the CFC look-through exception, 

cross-referencing Temp. Reg. §1.245A-5T(d) (extraordinary disposition amounts) 

and 1.245A-5T(f) (extraordinary reduction amounts). 

3. Special Rules.  Temp. Reg. §1.245A-5T(g). 

a. Source of dividends.  A dividend received by any person is considered received directly by 

such person from the foreign corporation whose E&P give rise to the dividend.   

i. E.g., if section 245A shareholder sells/exchanges upper-tier CFC stock and that gain 

is included in the shareholder’s income as a section 1248(a) dividend, then, to extent 

a dividend is attributable under section 1248(c)(2) to E&P of a lower-tier CFC owned 

by that shareholder through the upper-tier CFC, the dividend is considered received 

directly by that shareholder from the lower-tier CFC. 

b. Certain section 964(e) inclusions treated as dividends.  An amount included in a section 245A 

shareholder’s subpart F income by reason of section 964(e)(4) is considered a dividend 

                                                 
6 While the Preamble cited to TCJA Conference Report p. 599 n. 1486 in support of its statement that “questions 

have arisen as to whether §1.952-2 could be interpreted such that a foreign corporation could claim a section 245A 

deduction despite the statutory restriction in section 245A expressly limiting the deduction to domestic 

corporations,” that legislative history supports the notion that Congress did intend for certain foreign corporations to 

be eligible for the DRD.  (“[A] CFC receiving a dividend from a 10-percent owned foreign corporation that 

constitutes subpart F income may be eligible for the DRD with respect to such income.”).  In addition, the JCT 

Bluebook stated that “[a] corporate U.S. shareholder of a CFC receiving a dividend from a 10-percent owned foreign 

corporation shall be allowed a DRD with respect to the subpart F inclusion attributable to such dividend in the same 

manner as a dividend would be allowable under section 245A” (and also noting that a technical correction may be 

necessary to reflect this intent).  See JCT Bluebook p. 348, note 1652 and accompanying text. 
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received by that shareholder directly from the foreign corporation whose E&P give rise to the 

amount described in section 964(e)(1).   

i. E.g., if upper-tier CFC sells/exchanges lower-tier CFC stock which causes a section 

245A shareholder of the upper-tier CFC to have a subpart F inclusion by reason of 

section 964(e)(4), the inclusion is treated as a dividend received directly from the 

lower-tier CFC whose E&P give rise to the dividend, and that shareholder is not 

allowed a DRD to extent of the ineligible amount. 

c. Rules regarding stock ownership and stock transfers (address cases in which DRD might be 

available for an SFC through a pass-through entity or foreign corporation).  A section 245A 

shareholder is treated as owning a pro rata share of SFC stock that is owned by a partnership, 

trust, or estate (domestic or foreign), or a foreign corporation in which the section 245A 

shareholder owns an interest or stock, as applicable (each a “specified entity”).  A transfer by 

of CFC stock by a specified entity, or a transfer of an interest in a specified entity, is treated 

as an indirect transfer by a person owning an interest in the specified entity. 

d. Coordination rules.  

i. If a dividend could qualify as either a hybrid dividend under section 245A(e) or an 

ineligible amount under the Temporary Regulations – a dividend is first subject to 

hybrid dividend rules and then, to extent not a hybrid dividend, is subject to 

Temporary Regulations. 

ii. If dividend might be either an extraordinary disposition or extraordinary reduction – 

a dividend is first subject to extraordinary reduction rules and then, to extent not an 

extraordinary reduction amount, is subject to the extraordinary disposition rules. 

e. Ordering rule for multiple dividends during a taxable year.  If an SFC or a CFC pays 

dividends on more than one date during its taxable year or at different times on the same date, 

the rules applies based on the order in which the dividends are paid. 

f. Partnership distributive share of a domestic partnership’s pro rata share of subpart F income. 

If a section 245A shareholder of U.S. tax resident is a direct or indirect partner in a domestic 

partnership that is a U.S. shareholder with respect to a CFC and includes in its gross income 

its pro rata share of the CFC’s subpart F income, then, for purposes of these Temporary 

Regulations, a reference to a section 245A shareholder or U.S. tax resident’s pro rata share of 

the CFC’s subpart F income includes that person’s distributive share of the domestic 

partnership’s pro rata share of the CFC’s subpart F income. 

g. Anti-abuse rule.  The IRS Commissioner may make appropriate adjustments to any amounts 

determined under these rules if a transaction is engaged in with a principal purpose of 

avoiding the purposes of these rules. 

4. Information Reporting.  Temp. Reg. §1.6038-2T(f)(16). 

a. In general.  If for an annual accounting period, a corporation distributes or receives a 

dividend that gives rise to an ineligible amount, a tiered extraordinary disposition amount, or 

a tiered extraordinary reduction amount, then Form 5471 must contain information about 

those amounts, in the form and manner and to the extent prescribed by that form, instructions 

to that form, publication, or other guidance. 

b. Transition rule.  If a corporation (or predecessor corporation) distributed or received a 

dividend that gave rise to an ineligible amount, a tiered extraordinary disposition amount, or a 

tiered extraordinary reduction amount in an annual accounting period for which the Form 

5471 has been filed before the Temporary Regulations were published, the corporation must 
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provide information on those amounts on the first Form 5471 filed by the corporation after 

issuance of guidance setting forth the form and manner of reporting such information. 

 


