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Summary of  

Final Regulations Related to GILTI, Pro Rata Share, and Foreign Tax Credits Under Sections 78, 

951, 951A, 965, 1502 and 6038; and  

Proposed Regulations Related to Subpart F and GILTI Under Sections 951, 951A, and 958 

Overview 

 The Treasury Department and IRS (collectively, “Treasury”) issued final regulations related to 

GILTI, the determination of a US Shareholder’s pro rata share of subpart F, and foreign tax credits, and 

proposed regulations related to subpart F and GILTI, on Friday, June 14, 2019 (respectively, “Final 

GILTI Regulations,” “Final Pro Rata Share Regulations,” “Final FTC Regulations,” and “Proposed 

Subpart F and GILTI Regulations”). 

Final GILTI Regulations 

The Final GILTI Regulations generally adopt the provisions of proposed regulations published 

October 10, 2018, with several revisions.  The provisions Treasury identified as substantially revised from 

the proposed regulations are as follows: 

• Treatment of domestic partnerships for purposes of section 951A.  The final regulations do 

not adopt the hybrid approach of the proposed regulations.  Instead, the final regulations adopt an 

aggregate approach solely for purposes of determining whether, and to what extent, a US person 

has a GILTI inclusion under section 951A; a domestic partnership is treated in the same manner 

as a foreign partnership for purposes of section 951A and the regulations.  However, a domestic 

partnership is treated as an entity for purposes of determining US shareholder and CFC status. 

• Rule for transfers during the disqualified period.  The final regulations allow taxpayers to 

make an election to eliminate disqualified basis by reducing adjusted basis in the property for all 

purposes of the Code.   

o While this is the only item identified by Treasury as a “substantial” revision, the final 

regulations make several other revisions to rules related to disqualified basis, the most 

noteworthy being one that was intended to “better reflect the source of [Treasury’s] 

authority” for §1.951A-2(c)(5), which now treats any deduction or loss attributable to 

disqualified basis as not “properly allocable” to gross tested income, subpart F income, or 

effectively connected income of the CFC (i.e., it is allocated to the CFC’s residual 

income), rather than disregarding such losses and deductions. 

o Treasury simultaneously released temporary regulations under section 245A, which 

generally limit the DRD and look-through exception to 50 percent of the “extraordinary 

disposition amount,” (an amount that, in some cases, will correspond with the amount of 

disqualified basis).  In the preamble to the temporary section 245A regulations, Treasury 

requests comments on the extent to which it would be appropriate to coordinate these two 

rules. 

• Transition rule for determining QBAI under ADS.  The final regulations provide an election 

to use non-ADS depreciation method for property placed in service before the first tax year 

beginning after December 22, 2017 (date of TCJA enactment), subject to a special rule related to 

salvage value.  Treasury indicated that this transition rule will not apply for purposes of FDII. 

• QBAI anti-abuse rule for property held temporarily.  The final regulations modify the QBAI 

anti-abuse rule for property held temporarily by (i) converting the 12-month per se rule into a 



June 21, 2019 

© Capitol Tax Partners 

 
2 

rebuttable presumption, (ii) adding a presumption to exclude from the rule property held for more 

than 36 months, (iii) including a safe harbor that applies to transfers between CFCs that are 

owned in the same proportion by US shareholders, have the same taxable years, and are all tested 

income CFCs, and (iv) including examples to indicate the types of transactions that are, and are 

not, subject to the rule. 

See Part A of the detailed summary, below, for further descriptions of these items, as well as 

other identified changes from the proposed regulations.  Consistent with the proposed regulations, the 

Final GILTI Regulations apply to taxable years of foreign corporations beginning after December 31, 

2017, and to taxable years of US shareholders in which or with which such taxable years of foreign 

corporations end.   

Final Pro Rata Share Regulations  

 The Final Pro Rata Share Regulations generally adopt the provisions of proposed regulations 

published October 10, 2018, with several revisions.  The most noteworthy revision was related to the 

proposed anti-abuse rule (§1.951-1(e)(6)), which several comments asserted was overbroad and could 

apply indefinitely due to a sale or disposition of CFC stock.  The final regulations clarify the rule so that it 

will not apply as a result of a transfer of CFC stock, except by reason of a change to distribution rights in 

connection with such transfer. 

 See Part B of the detailed summary, below, for further description of this item, as well as other 

identified changes from the proposed regulations.  Consistent with the proposed regulations, the Final Pro 

Rata Share Regulations apply to taxable years of US shareholders ending on or after October 3, 2018 (the 

date the proposed regulations were released). 

Final FTC Regulations  

 The Final FTC Regulations contain three provisions from the proposed regulations published on 

December 7, 2018.  Because of their nature, it appears that these provisions needed to be finalized by 

June 22, 2019 with retroactive applicability in order to have their intended effects: 

• Section 78 gross-up.  The final regulations adopt §1.78-1, which provides that section 78 

dividends are not treated as a dividend for purposes of section 245 or 245A and do not increase 

earnings and profits of the domestic corporation or decrease the earnings and profits of the 

foreign corporation.  Consistent with the effective date of new section 78, this provision generally 

applies to taxable years of foreign corporations beginning after 2017, and to taxable years of US 

shareholders in which or with which such taxable years end.  However, under a special 

applicability date, the provision also applies to section 78 dividends received after 2017 by reason 

of deemed paid taxes with respect to CFC tax years beginning before 2018. 

• Basis adjustments for purposes of characterizing stock (expense allocation).  The final 

regulations revise §1.861-12 to provide that a taxpayer’s adjusted basis in the stock of a foreign 

corporation may be reduced below zero as a result of an adjustment under section 965(b)(4)(B) as 

long as the adjustment for E&P under section 864(e)(4) increased the adjusted basis to or above 

zero.  This provision applies to taxable years that both begin after 2017 and end on or after 

December 4, 2018.  Under a special applicability date, the provision also applies to the last 

taxable year of a foreign corporation beginning before 2018. 

• Section 965(n) election.  For purposes of determining the foreign tax credit limitation, the final 

regulations include the section 965(c) deduction in determining the source and separate category 

of the deferred amount.  In addition, taxpayers are allowed a limited period to revoke a prior 

election under section 965(n).  This provision applies beginning the last taxable year of a foreign 

corporation that begins before January 1, 2018, and the taxable year of US persons in which or 

with which such taxable year ends. 



June 21, 2019 

© Capitol Tax Partners 

 
3 

See Part C of the detailed summary, below, for further descriptions of these items.  It is expected 

that the remaining provisions of the proposed regulations will be finalized later this summer. 

Proposed Subpart F and GILTI Regulations 

 The Proposed Subpart F and GILTI Regulations propose highly anticipated changes to the 

treatment of domestic partnerships for purposes of subpart F and the creation of a GILTI high-tax 

exclusion. 

• Treatment of domestic partnerships for purposes of section 951.  Proposed regulations 

provide for aggregate treatment for purposes of subpart F in a similar manner as provided in the 

Final GILTI Regulations.  These rules are proposed to be applicable to tax years beginning on or 

after they are finalized, with elective applicability for tax years beginning after 2017. 

• GILTI high tax exclusion.  Proposed regulations expand, on an elective basis, the tested income 

exclusion for income excluded from subpart F by reason of the high-tax exception of section 

954(b)(4) to include certain high-taxed income, even if that income would not otherwise be 

subpart F income.  The high-tax threshold is 90 percent of the corporate rate (18.9 percent) and is 

determined on a QBU-by-QBU basis.  Election generally applies with respect to all of a US 

shareholder’s CFCs and is subject to limitations once revoked.  The rule is proposed to be 

applicable to tax years of foreign corporations beginning on or after finalization date, and to tax 

years of US shareholders in which or with which such taxable years of foreign corporations end 

o Treasury rejected the narrower approach that was included in the original proposed 

GILTI regulations (that the high-tax exclusion applies only to gross income excluded 

from subpart F solely by reason of section 954(b)(4)).  In rejecting the narrower 

approach, Treasury noted that, while it is (i) a “reasonable interpretation of the statutory 

text” and (ii) “consistent with the current regulations under section 954,” such approach 

creates tax driven incentives, potentially available only to certain taxpayers, to restructure 

foreign operations to convert tested income into subpart F income, which “can lead to 

higher compliance costs and inefficient investment.” 

o Notwithstanding the rejection of the narrower approach, Treasury did not choose to allow 

for elective retroactivity of the broader proposed GILTI high tax exclusion, and the Final 

GILTI Regulations adopt, without modification, the narrower approach in the original 

proposed regulations. 

o Treasury also rejected another approach, which would broaden the GILTI high tax 

exclusion to include income meeting the requirements of section 954(b)(4), but was also 

excluded from subpart F by reason of another exception to subpart F (e.g., active 

financing exception or CFC look-through).  While a “plausible approach,” Treasury 

rejected it because there is no “general economic benefit” from providing different 

treatment for only some types of active income. 

o Treasury chose the QBU-by-QBU approach over item-by-item and CFC-by-CFC 

approaches.  According to Treasury, the QBU approach, while more complex [than the 

CFC-by-CFC approach], “more accurately pinpoints income subject to a high rate of 

foreign tax and therefore continues to subject to tax the low-taxed base erosion-type 

income that the legislative history describes section 951A as intending to tax.” 

See Part C of the detailed summary, below, for further descriptions of these items.  Comments 

on the Proposed Subpart F and GILTI Regulations must be received by September 19, 2019, which is 90 

days after publication in the Federal Register on June 21, 2019.  Specific areas for which Treasury 

solicited comments are identified in the detailed summary, below. 
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Detailed Summary 

A.  Final GILTI Regulations 

 The following summarizes the changes from the GILTI proposed regulations, as identified in the 

preamble to the Final GILTI Regulations. 

1. Treatment of domestic partnerships for purposes of section 951A.  Final regulations do not 

adopt the hybrid approach of the proposed regulations.  Instead, final regulations adopt an 

aggregate approach solely for purposes of section 951A; a domestic partnership is treated in the 

same manner as a foreign partnership for purposes of section 951A and the regulations.  §1.951A-

1(e). 

a. Application.  For purposes of section 951A and any other provision that applies by 

reference to such sections (e.g., sections 959 and 961), a domestic partnership is (i) not 

treated as owning stock of a foreign corporation within the meaning of section 958(a), 

and (ii) is treated in the same manner as a foreign partnership under section 958(a)(2) and 

§1.958-1(b) for purposes of determining the persons that own stock within the meaning 

of section 958(a). 

i. Partners are treated as owning proportionately the stock of CFCs owned by the 

partnership in the same manner as if the partnership were a foreign partnership 

under section 958(a)(2). 

ii. Thus, a domestic partnership does not have a GILTI inclusion amount and a 

partner that is a US shareholder includes its pro-rata shares of a partnership-

owned CFC’s tested items the partner’s GILTI inclusion calculation; a partner 

that is not a US shareholder of a CFC does not have a pro rata share of any tested 

item of the CFC. 

b. Non-application.  Does not apply for purposes of determining (x) US shareholder status 

under section 951(b), (y) controlling domestic shareholder status under §1.964-1(c)(5), or 

(z) CFC status under section 957(a).   

i. Aggregate treatment does not affect the determination of section 958(a) 

ownership for any other purposes of the Code (such as section 1248(a)). 

ii. While the final regulations do not change the treatment of domestic partnerships 

for purposes of subpart F, proposed regulations apply similar aggregate treatment 

for purposes of both section 951 and 951A (see below).  When such regulations 

are finalized, they will replace these final regulations. 

c. Comments requested on the application of section 1373(a) with respect to section 951A, 

as well as the broader implications of treating S corporations as partnerships for purposes 

of subpart F. 

2. Deduction or loss attributable to disqualified basis for purposes of determining tested 

income.  Final regulations revise §1.951A-2(c)(5) “in a manner that better reflects the source of 

[Treasury’s] authority” by –  

a. Converting the rule to an allocation rule instead of a disregard rule.  Treats any deduction 

or loss attributable to disqualified basis as not “properly allocable” to gross tested 

income, subpart F income, or effectively connected income of the CFC (i.e., it is 

allocated to the CFC’s residual gross income); 

b. Expanding the rule to cover disqualified basis beyond property subject to depreciation or 

amortization.  Rule applies to (i) disqualified basis in any property other than property 

described in section 1221(a)(1) (inventory), regardless of whether the property is of a 
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type subject to depreciation or amortization, and (ii) depreciation, amortization, or cost 

recovery allowances attributable to disqualified basis that are capitalized to other 

property, such as inventory; 

c. Providing a related party transferee rule.  A transfer of property with disqualified basis in 

the hands of a CFC to a related person does not reduce the disqualified basis in the hands 

of the transferee (e.g., in a fully taxable exchange); and 

d. Permitting an election to eliminate disqualified basis.  Taxpayers may elect to eliminate 

disqualified basis for all purposes of the Code, including section 901(m) (see below). 

e. Note on authority.  Treasury relies on sections 7805(a) (needful rules, including those “as 

may be necessary by reason of any alteration of law”), 951A(c)(2)(A) (deductions 

“properly allocable” to gross tested income, 954(b)(5) (deductions that are “properly 

allocable” determined “under regulations prescribed by the secretary), 882(c)(1)(A) 

(similar for ECI purposes), two circuit court cases from the mid-1990s (determining the 

term “properly allocable” in section 163(e) is ambiguous and therefore is an implicit 

legislative delegation to define the term), and p. 645 of the conference report 

(demonstrating that Congress was aware that taxpayers could create “cost-free” basis 

during the gap period). 

f. Note on coordination with new section 245A/954(c)(6) rule.  In the preamble to 

temporary section 245A regulations, Treasury requests comments on the extent to which 

it would be appropriate to coordinate this rule with the rule in Temp. Reg. §1.245A-5T 

(which generally limits the DRD and look-through exception to 50 percent of the 

“extraordinary disposition amount”). 

3. Determination of disqualified basis.  For purposes of both §1.951A-2(c)(5) (tested income) and 

-3(h)(2) (QBAI), final regulations make the following modifications to the determination of 

disqualified basis: 

a. Partnership basis adjustments.  Adjustments under sections 732(d), 734(b), and 743(b) 

can create, increase, or reduce disqualified basis in property. 

b. Reductions in disqualified basis.  Disqualified basis is reduced to the extent that a 

deduction or loss attributable to the disqualified basis is taken into account in reducing 

gross income, including any deduction or loss allocated to residual CFC gross income by 

reason of §1.951A-2(c)(5). 

c. Recognized loss.  A loss on a taxable sale or exchange of property with both disqualified 

basis and other basis is treated as attributable to disqualified basis to the extent thereof 

(the loss is allocated to residual CFC gross income and the disqualified basis in the 

property is reduced). 

d. Nonrecognition transactions.   

i. An increase in basis of other property by reason of a nonrecognition transaction 

(as defined in section 7701(a)(45)) is treated as disqualified basis in proportion 

the aggregate reduction in disqualified basis in one or more other properties by 

reason of such nonrecognition transaction (e.g., through the application of section 

732(b) or 734(b)(1)(B)).   

ii. Disqualified basis in exchanged basis property (defined in section 7701(a)(44) is 

the amount of disqualified basis that is determined, in whole or in part, by 
reference to the basis in property with disqualified basis (e.g., section 1031 

exchange, section 351 exchange).  
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e. Election to eliminate disqualified basis.  Taxpayers may elect to reduce adjusted basis by 

the amount of the disqualified basis for all purposes of the Code.  The reduction is treated 

as occurring immediately after the disqualified transfer of each property. 

4. Transition rule for determining QBAI under ADS.  Final regulations provide an election for 

CFCs that are not required to use ADS for purposes of computing income and E&P to use non-

ADS depreciation method for property placed in service before the first tax year beginning after 

December 22, 2017 (date of enactment).  §1.951A-3(e)(3)(ii).  While Treasury anticipates 

revisions similar to the revisions to the QBAI rules in §1.951A-3 will generally be made for 

purposes of FDII (Prop. Reg. §1.250-2(b)(2)), Treasury explicitly stated that this transition rule 

does not apply for purposes of FDII.   

5. QBAI anti-abuse rule for property held temporarily.  Final regulations make the following 

modifications to the temporary ownership rule in §1.951A-3(h)(1):  

a. Clarifications to the temporary ownership rule.  The rule applies based on a principal 

purpose of increasing the DTIR of a US shareholder; certain related US persons are 

treated as a single applicable US shareholder.  Property held temporarily over a quarter 

close is subject to the rule only if the property would, without regard to the rule, increase 

the DTIR of an applicable US shareholder.  CFC’s holding period does not include 

tacked holding period under section 1223. 

b. 12-month per se rule.  The per se rule is converted into a rebuttable presumption (facts 

and circumstances clearly establish that the subsequent transfer was not contemplated 

when the CFC acquired the property and that a principal purpose of the acquisition was 

not to increase DTIR).  

c. 36-month presumption.  Property is presumed to be outside the temporary ownership rule 

if held for more than 36 months.   

d. Safe harbor.  Transfers between CFCs are not treated as increasing DTIR if the CFCs are 

owned in the same proportion by the US shareholder, have the same taxable years, and 

are all tested income CFCs. 

e. New examples.  Four new examples to illustrate application of the temporary ownership 

rule. 

6. Basis adjustments for the use of tested losses.  Final regulations reserve on rules related to basis 

adjustments to stock of tested loss CFCs.  Any rules issued will apply prospectively with respect 

to tested losses incurred in taxable years of CFCs and their US shareholders ending after the date 

any future guidance is published. 

7. Application of Reg. §1.952-2 for purposes of determining tested income/tested loss.  Future 

guidance will address these issues and will also clarify that, in general, any provision that is 

expressly limited in its application to domestic corporations, such as section 250, does not apply 

to CFCs.  Treasury continues to study whether and to what extent section 245A should apply to 

dividends received by CFCs. 

8. Tested income exclusion for section 954(b)(4) high-taxed income.  Final regulations retain the 

exclusion in the proposed regulations without modification.  §1.951A-2(c)(1)(iii).  Treasury 

continues to study the issue and have issued proposed regulations that would expand the 

exclusion, on an elective basis, to high-taxed tested income (see below).  Declined to exercise 

authority under section 951A(f)(1)(B) because it doesn’t relate to tested income (it relates to 

GILTI inclusion). 
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9. Tested income exclusion for subpart F income.  Final regulations provide rules for determining 

the amount of gross income excluded under the subpart F inclusion, including by reason of the de 

minimis and full inclusion rules in section 954(b).  §1.951A-2(c)(4)(ii)(A), (B), and -2(c)(4)(iii). 

a. Section 952(c) coordination rule.  Final regulations retain the section 952(c) coordination 

rule, which applies the subpart F exclusion without regard to the E&P limitation and 

recapture rules, and revise it to apply to also disregard the effect of a qualified deficit or 

chain deficit in determining gross tested income, and to apply only with respect to the 

E&P limitation and recapture rules.  §1.951A-2(c)(4)(iii)(A), (B). 

b. Coordination with de minimis, full inclusion, and high-tax exception.  Final regulations 

provide that the subpart F exclusion applies to gross income included in adjusted net 

FBCI or insurance income (defined in §1.954-1(a)(5), (6)); thus,  

i. Does not include income excluded from subpart F by the de minimis exception or 

gross income that qualifies for another exeption (e.g., active rent/royalty 

exception, AFE),  

ii. Does include income included in subpart F under the full inclusion rule, but not 

income excluded from subpart F under §1.954-1(d)(6) (which provides that the 

full inclusion rule does not apply if more than 90 percent of the CFC’s subpart F 

income is excluded from subpart F under the high-tax exception). 

10. Pro-rata share of tested items.  Final regulations generally retain the rules of the proposed 

regulations, with the following modifications (§1.951A-1(d)): 

a. US shareholder takes into account its pro-rata share of a tested item of a CFC in the US 

shareholder inclusion year that includes the last day of the CFC inclusion year.  Amounts 

of pro-rata shares determined based on the section 958(a) stock owned on the 

“hypothetical distribution date” (the last day of the CFCs tax year on which it is a CFC). 

b. Excess QBAI rule modified to provide that, in the case of a tested income CFC with 

tested income that is less its “hypothetical tangible return” (10 percent of its QBAI), pro-

rata share of QBAI (for both common and preferred shares) is determined based on the 

shareholder’s pro-rata share of the hypothetical tangible return. 

i. Pro-rata share of hypothetical tangible return determined under the rules for 

determining pro-rata share of tested income (treating the hypothetical tangible 

return as tested income). 

11. Treatment of section 367(d) amounts in determining tested income.  Final regulations clarify 

that a deemed payment under section 367(d) is treated as an allowable deduction for purposes of 

determining tested income and tested loss and, accordingly, may be allocated and apportioned to 

gross tested income to the extent provided under §1.951A-2(c)(3).  §1.951A-2(c)(2)(ii). 

12. Treatment of losses in other categories of income.  Final regulations clarify that losses in other 

categories of income (such as FBCI) cannot reduce gross tested income, and vice versa.  

§1.951A-2(c)(3). 

13. Tangible property for purposes of QBAI.  Final regulations revise the definition of tangible 

property to exclude certain intangible property to which section 168(k) applies (computer 

software, qualified film or television productions, and qualified live theatrical productions 

described in section 168(k)(2)(A). 

14. Partnership QBAI.  Final regulations make the following changes to the determination of 

partnership QBAI: 
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a. Disaggregate partnership QBAI ratio into two ratios.  First ratio is the tested income 

CFC’s proportionate share of the partnership’s adjusted basis in the property, which 

applies to “sole use partnership property.”  Second ratio is the tested income CFC’s dual 

use ratio with respect to the property. 

b. Determine proportionate share ratio based on depreciation.  Proportionate share ratio with 

respect to partnership specified tangible property determined by reference to the 

depreciation with respect to the property (and tested income CFC’s distributive share of 

such amount) determined under section 704(b), rather than the directly identifiable 

income attributable to the property or gross income of the partner.  Section 704(c) items 

are not taken into account; however, section 704(c) items are taken into account for 

purposes of the dual use ratio. 

c. Basis adjustments under section 743(b).  An adjustment under section 743(b) to the 

adjusted basis in partnership specified tangible property with respect to a tested income 

CFC is taken into account in determining the tested income CFC’s partner adjusted basis 

in the partnership specified tangible property. 

d. Basis adjustments under section 734(b).  Adjustments under section 734(b) are taken into 

account only if they are adjustments under section 734(b)(1)(B) or (b)(2)(B) attributable 

to distributions of tangible property or basis adjustments under section 734(b)(1)(A) or 

(b)(2)(A) by reason of gain or loss recognized by a distribute partner under section 

731(a).  This is intended to prevent adjusted basis in property other than tangible property 

from being “inappropriately shifted” to tangible property for purposes of QBAI. 

e. Lower tier partnerships.  CFC’s QBAI is also increased for specified tangible property 

owned by a lower-tier partnership in which the CFC indirectly owns an interest through 

one or more upper-tier partnerships.   

15. Tested interest expense and tested interest income.  Netting approach retained in §1.951A-

1(c)(3)(iii), with the following revisions to §1.951A-4(b): 

a. Definitions.  Interest income and interest expense defined by reference to the definitions 

under section 163(j).  Tested interest expense defined as interest expense allocated and 

apportioned to gross tested income of a CFC under §1.951A-2(c)(3). 

b. Qualified interest expense.   

i. Tested income reduction for qualified interest expense is not mandatory; it is 

taken into account only to the extent established by the CFC.  However, the 

exclusion of qualified interest income is mandatory. 

ii. Second step reduction for interest income included in the gross tested income of 

a qualified CFC that is excluded from FPHCI under section 954(c)(3) or (6) is 

eliminated (to address double counting of related party receivables).   

iii. A receivable that gives rise to income excludable from FPHCI under section 

954(c)(3) or (6) is not a “qualified asset” (i.e., it is excluded from the numerator 

of the fraction) even if it is excluded from FPHCI by reason of section 954(h) or 

(i). 

iv. Instruments or obligations that give rise to interest income derived by securities 

dealers and derivatives that is excluded from FPHCI under section 954(c)(2)(C) 

included in the definition of qualified asset (i.e., included in the numerator of the 

fraction). 
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c. Qualified interest income.   

i. Interest income excluded from FPHCI under section 954(c)(2)(C) is included in 

the definition of qualified interest income (in addition to interest income 

excluded from FPHCI under section 954(h) or (i)). 

ii. Interest income that is excludible from FPHCI under section 954(c)(3) or (6) is 

excluded from qualified interest income, even if it is excluded from FPHCI by 

reason of section 954(c)(2)(C), 954(h) or (i). 

d. Interest expense of tested loss CFCs.  A tested loss CFC’s tested interest expense is 

reduced by an amount equal to 10 percent of the QBAI it would have if it were a tested 

income CFC. 

16. Treatment of GILTI inclusion for purposes of the personal holding company rules.  In 

determining whether a corporate US shareholder is a personal holding company, a GILTI 

inclusion is not treated as personal holding company income (defined in section 543(e)).  

§1.951A-5(d). 

17. Effect of basis adjustments under section 961(c).  The interaction of basis adjustments under 

section 961(c) will be further considered in connection with a guidance project addressing PTEP 

under sections 959 and 961 (see Notice 2019-1).   

a. Comments requested on issues related to the interaction of sections 961(c) and 1248(j), 

including the extent to which adjustments should be made to minimize (i) the potential 

for the same item of income being taxed more than once, and (ii) inappropriate reduction 

of gain in CFC stock held by corporate US shareholders. 

B.  Final Pro Rata Share Regulations 

The following summarizes the changes from the Pro Rata Share proposed regulations, as 

identified in the preamble to the Final Pro Rata Share Regulations. 

1. Hypothetical distribution of allocable E&P to determine pro-rata share.  Final regulations 

change the term “current E&P” to “allocable E&P” for purposes of determining the amount of the 

hypothetical distribution.  §1.951-1(e)(1)(ii). 

2. Facts and circumstances for determining distribution rights.  Final regulations clarify that the 

facts and circumstances to determine distribution rights of a class of stock do not include actual 

distributions (or any amount treated as a dividend) made during the tax year that includes the 

hypothetical distribution date.  §1.951-1(e)(3). 

3. Revisions to cumulative preferred stock rule.  Final regulations make the following revisions 

to the cumulative preferred stock rule: (i) the applicability of the rule is determined by reference 

to the AFR as of the issue date (rather than the current year); and (ii) the amount of any arrearage 

references the calculation of the present value of the unpaid current dividends described in the 

cumulative preferred stock rule.  §1.951-1(e)(4)(ii), (iii). 

4. Pro-rata share anti-abuse rule.  Final regulations clarify that the rule applies only to require 

appropriate adjustments to the allocation of allocable E&P that would be distributed in a 

hypothetical distribution with respect to any share outstanding as of the hypothetical distribution 

date; it will not apply to adjust the allocable E&P allocated to a shareholder by reason of a 

transfer of CFC stock, except by reason of a change to distribution rights in connection with such 

transfer.  §1.951-1(e)(6). 

5. Application of section 951(a)(2)(B).  The final regulations revise existing regulations to clarify 

that a dividend received during the tax year by a person other than the US shareholder reduces the 
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US shareholder’s pro rata share of subpart F income and tested income proportionately.  §1.951-

1(b)(1)(ii). 

a. Comments requested.  Treasury is studying the application of section 951(a)(2)(B) with 

respect to dividends (i) paid to foreign persons, (ii) that give rise to a deduction under 

section 245A(a), and (iii) paid on stock after the disposition of such stock by a US 

shareholder.  See also temporary regulations issued under section 245A that deny the 

DRD for a dividend received by a controlling shareholder to the extent of an 

“extraordinary reduction amount.” 

6. Treatment of controlled domestic partnerships.  Conforming changes are made to reflect the 

aggregate treatment of domestic partnerships for purposes of section 951A.  The final regulations 

also revise the definition of a controlled domestic partnership to clarify that if the rule is 

applicable, the domestic partnership is treated as a foreign partnership with respect to all of its 

partners.  §1.951-1(h)(2). 

7. Treatment of consolidated groups.  The final regulations generally adopt the single entity 

treatment of consolidated groups, the calculation of a member’s GILTI inclusion amount, and 

basis adjustments to member stock (other than special rules for basis adjustments for tested 

losses, which are reserved, as described above).  However, the rule in Prop. Reg. §1.1502-

32(b)(3)(ii)(F) is not being finalized due to “serious flaws,” and may not be relied upon as 

Treasury continues to study issues related to consolidated stock basis. 

C.  Final FTC Regulations 

The following summarizes the provisions finalized, and any changes to certain provisions in the 

FTC proposed regulations, as identified in the preamble to the Final FTC Regulations. 

1. Section 78 gross-up.  Final regulations adopt Prop. Reg. §1.78-1, which provides that section 78 

dividends are not treated as a dividend for purposes of section 245 or 245A and do not increase 

earnings and profits of the domestic corporation or decrease the earnings and profits of the 

foreign corporation.   

a. General applicability date. Applies to taxable years of foreign corporations that begin 

after 2017 and taxable years of US shareholders in which or with which such taxable 

years of foreign corporations end. 

b. Special applicability date.  Also applies to section 78 dividends that are received after 

2017 by reason of taxes deemed paid under section 960(a) with respect to a taxable year 

of a foreign corporation beginning before 2018. 

c. Note on authority.  Treasury views sections 7805(a), 7805(b)(2), and 245A(g) as 

providing “ample authority” for the special applicability date.  Preamble cites a 1956 law 

review article by Stanley Surry “describing the ‘mathematical quirk’ that necessitated 

enactment of section 78” and states that allowing the DRD would “undermine the 

purpose of the section 78 dividend because taxpayers would effectively be allowed both a 

credit and deduction for the same foreign tax.”  Preamble also notes DRD eligibility is 

based on a foreign corporation’s undistributed earnings; a section 78 dividend is not paid 

out of undistributed earnings, but represents earnings used to pay foreign tax. 

2. Basis adjustments for purposes of characterizing stock (expense allocation).  Final 

regulations revise Reg. §1.861-12 to provide that a taxpayer’s adjusted basis in the stock of a 

foreign corporation may be reduced below zero as a result of an adjustment under section 

965(b)(4)(B) as long as the adjustment for E&P under section 864(e)(4) increased the adjusted 

basis to or above zero. 
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3. Section 965(n) election and ordering rules for purposes of section 904 limitation.  Final 

regulations retain the proposed ordering rules and include the section 965(c) deduction in 

determining the source and separate category of the deferred amount.  The deferred amount 

comprises a ratable portion of the deductions (including the section 965(c) deduction) allocated 

and apportioned to each statutory and residual grouping.  §1.965-7(e)(1)(iv)(B)(2).   

a. Taxpayers allowed a limited period to revoke a prior election under section 965(n) in 

order to account for the fact that the foreign tax credit proposed regulations were issued 

after some taxpayers were required to make the election. 

D.  Proposed Subpart F and GILTI Regulations 

1. Treatment of domestic partnerships for purposes of section 951.  Proposed regulations 

provide for aggregate treatment for purposes of subpart F in a similar manner as provided in the 

final regulations for purposes of GILTI (see above).  Prop. Reg. §§1.951-1(a)(4) and 1.958-1(d). 

a. Application.  For purposes of sections 951 and 951A and any other provision that applies 

by reference to such sections, a domestic partnership is (i) not treated as owning stock of 

a foreign corporation within the meaning of section 958(a), and (ii) is treated in the same 

manner as a foreign partnership under section 958(a)(2) and §1.958-1(b) for purposes of 

determining the persons that own stock within the meaning of section 958(a). 

i. Does not apply for purposes of determining (x) US shareholder status under 

§951(b), (y) controlling domestic shareholder status under §1.964-1(c)(5), or (z) 

CFC status under section 957(a). 

ii. Aggregate treatment does not apply for any other purposes of the Code, including 

section 1248. 

iii. Comments requested on (1) other provisions in the Code that apply by reference 

to ownership within the meaning of section 958(a) for which aggregate treatment 

would be appropriate, (2) whether, and for which purposes, aggregate treatment 

should be extended to the determination of controlling domestic shareholders 

(relevant for making elections applicable to CFCs owned by the partnership 

under sections 951 and 951A). 

b. Applicability date.  In general, tax years beginning on or after finalization date.  Elective 

applicability for tax years beginning after 2017 if the partnership, its partners that are US 

shareholders of the foreign corporation, and other domestic partnerships that are related 

to the partnership and their US shareholder partners (under section 267(b) or 707(b)) 

consistently apply the rules with respect to all foreign corporations owned by the 

domestic partnerships. 

i. Comments requested on (1) appropriate transition rules, specifically as to 

necessary adjustments to PTEP and related basis amounts and capital accounts 

after finalization, (2) whether aggregate treatment should be extended to other 

pass-through entities, such as certain trusts or estates, and (3) application of the 

PFIC regime after finalization. 

2. GILTI high tax exclusion.  Proposed regulations expand, on an elective basis, the tested income 

exclusion under section 951A(c)(2)(A)(i)(III) (income excluded from FBCI and insurance income 

by reason of section 954(b)(4)) to include certain high-taxed income, even if that income would 

not otherwise be subpart F income.  The high-tax threshold is 90 percent of the corporate rate 

(18.9 percent) and is determined on a QBU-by-QBU basis.  Election generally applies with 

respect to all of a US shareholder’s CFCs and is subject to limitations once revoked.  Prop. Reg. § 

1.951A-2(c)(1)(iii) and -2(c)(6). 
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a. Tested income high tax exclusion.  Tested income excludes (i) gross income excluded 

from FBCI or insurance income by reason of the section 954(b)(4) exception; or (ii) a 

“tentative gross tested income item” that qualifies for the section 954(b)(4) exception 

pursuant to an election under Prop. Reg. §1.951A-2(c)(6). 

b. Qualification for the section 954(b)(4) exception.  A tentative gross tested income item 

qualifies for the exception if (i) an election is made with respect to the CFC inclusion 

year; and (ii) the tentative net tested income item with respect to the gross tested income 

item was subject to an effective foreign tax rate greater than 90 percent of the corporate 

rate. 

c. Tentative gross tested income item.  The aggregate of all items of gross income 

attributable to a QBU of the CFC that would be gross tested income without regard to this 

election and that would be in a single tested income group (defined in §1.960-

2(d)(2)(ii)(C)). 

i. QBU. defined under section 989(a) and the regulations thereunder; a CFC’s 

QBUs includes QBUs owned by the CFC (e.g., a disregarded entity) in addition 

to the QBU that is the CFC.  Thus, a CFC can have multiple QBUs (and 

corresponding gross tested income items). 

ii. Income attributable to a QBU.  Gross income that is properly reflected on the 

books and records of the QBU determined under federal income tax principles; 

principles of §1.904-4(f)(2)(iv) (without regard to the exclusion in §1.904-

4(f)(2)(vi)(C)(1), related to interest) to reflect disregarded payments. 

d. Tentative net tested income item.  Determined by allocating and apportioning deductions 

(not including items arising from disqualified basis) to tentative gross tested income 

under the principles of §1.960-1(d)(3) by treating each single gross tested income item as 

gross income in a separate tested income group. 

e. Effective foreign tax rate.  Determined separately for each tentative net tested income 

item by dividing the US dollar amounts of (i) foreign income taxes paid or accrued with 

respect to the tentative net tested income item, by (ii) the tentative net tested income item, 

increased by the amount of foreign income taxes (i.e., the pre-tax amount of the tentative 

net tested income item). 

i. Taxes paid or accrued with respect to net tested income item.  US dollar amount 

of the CFC’s current year taxes (defined in §1.960-1(b)(4)) that would be 

allocated and apportioned to the tentative net tested income item (under 

principles of §1.960-1(d)(3)(ii) generally and §1.904-6(a)(2) for disregarded 

payments). 

ii. Exception for taxes returned to shareholder.  Foreign taxes are not treated as paid 

or accrued to the extent they are reasonably certain to be returned, directly or 

indirectly and through any means, to the shareholder by the foreign jurisdiction 

on a subsequent distribution (including, but not limited to, a refund, credit, 

payment, discharge of an obligation, or any other method). 

f. Rules regarding the election. 

i. Manner of making election.  Election made with respect to a CFC inclusion year 

by the controlling domestic shareholders (defined in §1.964-1(c)(5)) by attaching 

a statement to an original or amended return of each controlling domestic 

shareholder. 
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ii. Scope of election.  Election is effective with respect to each tentative gross tested 

income item for the CFC inclusion year and is binding on all US shareholders of 

the CFC.  See rules for controlling domestic shareholder groups (below). 

iii. Duration of election.  Election is effective for a CFC inclusion year for which it 

is made and all subsequent CFC inclusion years unless revoked by the controlling 

domestic shareholders. 

iv. Revocation.  Election is revoked in the same manner as making the election.  

Once revoked, a new election cannot be made for 60 months, and a subsequent 

election cannot be revoked for 60 months.  A new election or revocation may be 

permitted within the 60 month period if more than 50 percent of the voting power 

of the CFC is transferred to an unrelated person. 

v. Rules for controlling domestic shareholder groups.  Election and revocation 

applies with respect to each CFC that is a member of a controlling domestic 

shareholder group (including any member that joins the group).  Controlling 

domestic shareholder group defined as –  

• Two or more CFCs if 50 percent of the total combined voting power of 

all classes of stock of each CFC is owned (within the meaning of section 

958(a)) by the same controlling domestic shareholder; or 

• If no single controlling domestic shareholder owns more than 50 percent 

of the voting power of each CFC, more than 50 percent of the total 

voting power of each CFC is owned by the same controlling domestic 

shareholders and each controlling domestic shareholder owns (within the 

meaning of section 958(a)) the same percentage of stock in each CFC. 

• Controlling domestic shareholder includes any person that is related to it 

under section 267(b) or 707(b)(1). 

vi. Comments requested. 

• Manner and terms of the election, including whether the limitations on 

revocations and consistency requirements should be modified, such as by 

allowing the election to be made on an item-by-item or a CFC-by-CFC 

basis. 

• Whether additional rules are needed to properly account for instances 

where the foreign tax base does not match the income reflected on the 

QBU’s books and records under federal tax principles (e.g., whether 

special rules are needed for associating taxes with income with respect to 

partnerships, disregarded entities, or reverse hybrids; and how to address 

loss sharing or combined foreign tax reporting). 

• Whether all of a CFC’s QBUs within a single country should be 

combined for purposes of the effective tax rate test. 

• Whether the definition of a QBU should be modified for this purpose 

with respect to the requirement to have a trade or business, maintain 

books and records, or other rules related to QBUs.  

g. Applicability date.  Tax years of foreign corporations beginning on or after finalization 

date, and to tax years of US shareholders in which or with which such taxable years of 

foreign corporations end. 


